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Uncivilized America 


Ir ONE THING ABOVE ANOTHER can be said to distinguish a civilized com- 
munity from an uncivilized one, it is the effectual compulsion of the group 
upon the individual to force him, except in rare and sporadic instances, to use 
peaceful means for the settlement of disputes rather than resorting to self- 
help, which usually means violence of one kind or another. The spectacle of 
a whole series of disputes entirely capable of pacific settlement being fought 
over in either physical or economic war, within a supposedly peaceful com- 
munity, to the very great damage of all members of the community, emphasizes 
the bitter truth of the words of Oliver Wendell Holmes quoted on page 123 of 
this JOURNAL: 

“When the power of either capital or labor is asserted in such a way as to 


attack the life of the community, those who seek their private interest at such 
cost are public enemies, and should be dealt with as such.” 


The problem of strike prevention is uppermost on the calendar of the 1947 
Congress, as it is in the minds of citizens all over the land. That is sufficient 
reason for the publication in this issue of two articles on that subject. They 
will serve their purpose if they stimulate the reader to thinking about it, 
whether anybody agrees with the specific proposals advanced or not. 

As for the proposals themselves, one may be said to contain an element of 
novelty, although it denies it, but the other does not. As Mr. Huebner points 
out, compulsory arbitration is so far from being a novel solution to industrial 
strife that it has been in successful use in various foreign countries for many 
years. Those who point out the impracticalities of this procedure and the 
difference between those countries and ours might ponder that those same 
countries were ahead of us in workmen’s compensation, social security and 
other progressive measures by about the same margin, and the day may come 
when we will get around to follow their lead in compulsory arbitration as we 
have in those fields. 

Mr. Gerhart’s eminent domain idea appears to offer a new slant on labor 
relations. It will doubtless repay further study and research, but that it does 
contain the germ of an important and highly relevant idea is immediately ap- 
parent. If the publication of these articles will give some mind a boost toward 
conceiving and developing a usable plan of any kind for domestic labor peace, 
and will prepare the minds of others to support it and aid in securing its adop- 
tion, the JOURNAL will have rendered a signal service in the present emergency. 
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Bar Organization— 
Professional-Judicial Responsibilities 


Actual accomplishment, or effort to accom- 
plish, is quite apt to indicate the extent to 
which responsibility is acknowledged or recog- 
nized. Integration of the bar may be regarded 
in that light. Where it has been accomplished, 
and in the efforts elsewhere to attain it, it is 
easy to identify what are generally regarded as 
the responsibilities of the bench and bar. But 
an intensive survey of bar integration affords a 
premise for ideas as to professional and judicial 
responsibilities that are more comprehensive. 

While bar integration is the most outstanding 
organizational development of the legal profes- 
sion, it must be observed that the term “inte- 
grated bar” is a general appellation designating 
organized status and represents a variable, a 
relative, a comparative as to the quantum of bar 
duties and powers. Consequently the same is 
true as to the responsibilities that are expressly 
or implicitly acknowledged or recognized there- 
by. Much of this is attributable, no doubt, to the 
fact that integration is still relatively new. It 
was usually vigorously opposed before adoption 
and very often was the result of compromise or 
fearsome or pressure withholding—whether in- 
tegration was pursuant to statute, court rule, 
or both. The ultimate regulations quite likely 
reflected this. 








Because of the intimate relationship of the 
legal profession to the administration of justice, 
the selection of the members of the bar and its 
regulation are inherently judicial functions. 
This squares with public interest and constitu- 
tional concept. It is the obligation of both bench 
and bar to recognize this and to accept the 
fullest responsibility for its effectuation. 


Neither should be squeamish, timid, half- 
hearted, reluctant or unwilling to confine legis- 
lative regulation of the bar to the limited and 
legitimate area of police power. The gradual but 
almost total abdication by the courts of inherent 
rule making power (to which the judicial power 
as to the bar should be regarded as concomitant) 
was no credit to the judiciary or to the legal 
profession. It was a perversion of constitutional 
duty. Such a disservice should not be permitted 
as to any phase of judicial power. 





It is the joint responsibility of the bench and 
bar to see to it that the bar is adequately or- 
ganized and possessed of powers, funds and 
means in keeping with its responsibilities and 
proper objectives. It is the responsibility of the 
bar carefully to safeguard its granted powers 
and faithfully, efficiently and wholesomely dis- 
charge its resultant duties to the courts, the 
public and to itself. It should be kept uppermost 
in mind that integration of the bar merely in a 
mechanical sense is not and cannot be a substi- 
tute for individual and group consciousness in 
the exercise of its privileges and the discharge 
of resultant obligations. 

As a great jurist so aptly reminded, we live 
in a world of change. To this may be added that 
we have also been warned that stability is but 
sluggish motion. Both bench and bar ever should 
be alert to the need for change, revision and 
improvement. Neither the regulations of the bar 
nor the problems with which they are designed 
to deal are or can be static. The Confucian man- 
date that one should strive to be better than 
one’s past or present self, if not to others, is 
applicable. 


GEORGE E. BRAND 





Herbert Harley’s Photograph 


Extra prints, suitable for framing, of the photograph of Herbert Harley that 
appeared on the cover of the October JOURNAL, personally autographed by Mr. 
Harley, may be had without charge upon request addressed to the American Judi- 


cature Society, Ann Arbor, Mich. 
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The Nuernberg Trial 


JOHN J. PARKER 


“To initiate a war of aggression is not only an international crime; it is the 
supreme international crime, differing from other war crimes only in that it con- 
tains within itself the accumulated evil of the whole.”—Opinion of. the Interna- 


tional Military Tribunal 


IN RESPONDING TO the request that I make a 
speech on this occasion, I am conscious of the 
fact that there is but one subject on which you 
wish to hear me—the Nuernberg trial. Ordi- 
narily, of course, a judge should not speak with 
regard to a case which has been before him; 
but this is because the injury that might result 
from the judge’s talking about the case far 
outweighs any public benefit. In the case of 
the Nuernberg trial, however, I feel that the 
benefit which would result from public under- 
standing far outweighs any other considera- 
tion; and, in addition to this, I am in the 
position of an alternate who had intimate con- 
tact with the trial but who did not vote on the 
judgment. I shall not, of course, discuss the 
guilt or innocence of the defendants or any 
matter veiled in the secrecy of the conference 
room. I think, however, that no one of sense 
will see any impropriety in my giving you a 
description of the trial and the efforts that 
were made to afford the defendants due proc- 
ess and a fair hearing, or in discussing the legal 
basis of the trial and the provisions of the 
charter under which it was held, or in pointing 
out the contribution which I feel has been made 
by it towards the establishment of world order 
and the reign of law in the international com- 
munity. 

Let me begin by saying that we lawyers do 
not realize how much we owe to those who have 
set up our legal system and established the 
rules and traditions under which justice is ad- 
ministered. We accept them as a matter of 
course. When I go upon the bench in my Cir- 
cuit to hear a case, I have a court with settled 
rules, established traditions and a bar admin- 
istering a legal system with which all of us 
are reasonably familiar. If I wish a witness 
in court, all I have to do is sign the appropriate 


Address delivered at the annual meeting of the Am- 
erican Judicature Society, Atlantic City, N. J., Oct. 30, 
1946. Judge Parker is vice-president of the American 
Judicature Society, senior judge of the United States 


writ and he is produced. If I desire that proc- 
ess be served, all that is necessary is to place 
it in the hands of the proper officer. If a ques- 
tion arises as to procedure, there is a whole 
body of precedents controlling the matter. The 
International Military Tribunal, however, had 
to make its own rules, provide its own bar, ar- 
range for the service of its process and, in the 
absence of controlling precedents, set up the 
standards by which it proposed to proceed. This 
would have been difficult enough in any situa- 
tion; but with us the difficulty was increased 
by the fact that the judges of the court were 
accustomed to very different Jegal systems and 
spoke three different languages, all of which 
were different from the legal system and the 
language of the defendants and their counsel. 
We were greatly aided, of course, by the fact 
that the general outlines of the practice had 
been prescribed by the charter; and I would 
digress here to pay tribute to Mr. Justice Jack- 
son for the monumental work that he did in 
securing the cooperation of the allied nations 
in the drafting of the charter and the setting 
up of the Tribunal. It is doubtful whether a 
greater contribution to the cause of world gov- 
ernment by law has ever been made; and we 
of the United States have cause to be proud 
that it was a citizen of our country who led in 
this great undertaking and who succeeded in 
having incorporated in the charter the funda- 
mentals of due process as embodied in Anglo- 
American jurisprudence. It would have been 
easy for Justice Jackson to have drawn the 
mantle of the judiciary around him and have 
left this work to others; but no American of 
less stature than a justice of our Supreme Court 
with the prestige that accompanies that posi- 
tion could have approached the undertaking 
with any hope of success. He has rendered 
great service to the country and to humanity, 


Circuit Court of Appeals for the Fourth Circuit, and 
was United States alternate judge of the International 
Military Tribunal at Nuernberg. 
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at much sacrifice to himself, and is entitled to 
the grateful appreciation of every loyal Ameri- 
can and every friend of peace. 

And while I am about it, let me say a word 
about other personalities who did much to make 
the work of the Tribunal a success. First there 
was my confrére, former Attorney General 
Francis Biddle, the United States member. I 
cannot speak in too high terms of the ability 
and devotion to his task which he displayed at 
‘every stage of the proceedings. No small part 
of the success of the Tribunal was due to its 
ability to achieve unity of action in the face 
of almost insuperable obstacles; and no one will 
ever be able adequately to appraise what 
Francis Biddle did in harmonizing differences 
and securing cooperation among the members. 
More than any other person, he was responsi- 
ble for securing a permanent presidency for 
the Tribunal instead of the disturbing rotation 
that we have observed in other international 
organizations. He accomplished this by going 
straight to the heart of the matter and, when 
he was proposed for the presidency, by standing 
aside and insisting that the oldest member of 
the Tribunal and the one with the longest judi- 
cial experience act as president throughout the 
entire trial. Then there was Sir Norman 
Birkett, the British alternate, for many years 
leader of the English Bar and known and loved 
throughout this country as well as in England. 
His wisdom, his understanding and his very 
great legal ability were an ever present source 
of strength to all of us. Lord Justice Geoffrey 
Lawrence, member of the English Court of Ap- 
peals, was president of the Tribunal; and he 
brought to that position a courtesy and a firm- 
ness that inspired respect in everyone in the 
court room including the defendants them- 
selves. The French representatives were M. 
Donnedieu de Vabres, long a professor of In- 
ternational Law at the University of Paris, 
and M. Falco, for more than a quarter of a 
century a judge of the French courts and now 
judge of the Court of Cassation, the highest 
court of France. The Russian representatives 
were General Nikitchenko and Col. Volchkov, 
two men of the highest character and ability, 
for both of whom I entertain genuine friend- 
ship and esteem. 


DEFENDANTS HAD A FAIR TRIAL 


The first thing that we did after meeting 
and organizing in Berlin was to adopt rules of 


procedure and receive the indictment from the 
prosecutors. One of our rules provided that 
each of the defendants should have a copy of 
the indictment in his own language at least 30 
days in advance of trial; and so we set the 
trial for November 20th and proceeded to have 
copies of the indictment together with copies 
of our rules served upon the defendants. The 
defendants were in prison incommunicado, 
without counsel and without means of em- 
ploying counsel. We set up an organization 
which secured counsel of their own choosing to 
represent them and arranged to have these 
counsel paid. In connection with the General 
Secretary’s office which we established, we 
provided an organization to secure for the de- 
fendants the documents and witnesses which 
they required for their defense and had the 
documents translated for them into the four 
languages used by the Tribunal. In an occu- 
pied country it was difficult to find witnesses 
and expensive and troublesome to procure docu- 
ments and have them translated; and so we 
required a showing of materiality as a pre- 
requisite to rendering this service to the de- 
fendants; but they were given opportunity to 
be heard as to this in open court and we ob- 
tained for them all witnesses whose evidence 
was material and not merely cumulative, if they 
could be found; and practically all were found. 

The charter required the trial to be held in 
four languages; and this would have proved an 
insuperable obstacle but for the adoption of 
the earphone system. This was an adaptation 
of the system used in the Assembly of the 
League of Nations, for the success of which we 
are indebted to Gen. Gill of Baltimore and Col. 
Dostert now with the U. N. in New York. 
Every person in the court room was provided 
with earphones and a dial upon which he could 
indicate the language that he desired to hear. 
Microphones were so placed that every word 
spoken by witnesses, counsel or the court was 
carried to a battery of interpreters, who trans- 
lated it into the four languages of the Tribunal, 
so that each person in the court room heard 
through the earphones the translation that he 
desired. A Russian lawyer would thus ask 
questions in Russian of a German witness who 
would reply in German; but the witness would 
hear the German translation of the question 
and the lawyer would hear the Russian transla- 
tion of the answer, I would hear the English 
translation of the question and answer, the 
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French judges would hear the French transla- 
tion, and the Russian judges the Russian trans- 
lation. Four court reporters made stenographic 
report of the translations in ‘each of the four 
languages; and, in addition, there was me- 
chanical recording by both electric wire and 
disk devices of everything that was said in the 
court room. 

When the prosecution began offering docu- 
ments, counsel for defendants complained that 
they were not furnished copies and the prosecu- 
tion answered that it was out of the question 
to furnish sufficient copies to them in German. 
The Tribunal accordingly ruled that only those 
portions of documents would be considered in 
evidence which were actually read in the hear- 
ing of the defendants unless copies were fur- 
nished them in German and copies in the other 
three languages made available for the use of 
the Tribunal. As stated above, we had the 
defendants’ documents translated for them into 
the four languages of the Tribunal, and we 
did the same thing for the speeches of their 
counsel. The defendants were allowed to take 
the stand and testify in their own behalf under 
oath, and at the conclusion of the case each was 
allowed to make a statement not under oath. 

The Tribunal accepted testimony by way of 
affidavit in a number of instances where the 
witnesses were in other countries; but in all 
such cases made provision for cross interroga- 
tories. Where the testimony was important 
and the witness available, the Tribunal required 
that he be produced for cross examination if 
this was desired. 

In the case of the organizations charged to 
be criminal, the Tribunal, in addition to hearing 
in open court the witnesses whom counsel ap- 
pointed to represent them regarded as best 
qualified to speak, set up a commission for hear- 
ing other witnesses whose testimony counsel 
desired to present. A large number of persons 
testifying on behalf of the organizations were 
heard on affidavit, the affidavits of more than 
* three hundred thousand persons being received. 
These were analyzed and presented by counsel 
so that the Tribunal had before it the widest 
possible information, and information of the 
most authentic character, as to the nature and 
activities of the organizations. 

I give you these facts in order that you may 
know that the defendants had full and fair 
opportunity to be heard in accord with the 
highest Anglo-American standards of due 
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process. This has taken time; but it was of 
such tremendous importance to the fair name 
of the countries responsible for the trial and 
to the future peace of the world that it could 
not be hurried or slighted. The ten months 
that the trial lasted is not long when compared 
to the time required for the trial of an impor- 
tant anti-trust or conspiracy case in this 
country; and it must not be forgotten that the 
Tribunal was dealing with transactions cover- 
ing a continent of space and a quarter of a 
century of history. The defendants were not 
petty criminals but statesmen who for more 
than a decade had dominated a large part of 
Europe. It was not a matter of great impor- 
tance whether the trial lasted a month or a 
year. It was of supreme importance that jus- 
tice be done and that the world know that it 
was being done and that the defendants were 
given full and fair opportunity to be heard. 
As an American lawyer and judge who has 
served more than twenty years on an American 
court, and who witnessed every part of the trial, 
I tell you that they had that opportunity in 
accordance with the highest standards of our 
jurisprudence. It is a matter of much gratifica- 
tion that most of the deferidants and their 
counsel recognized that the trial was fairly 
condueted and have so expressed themselves. 


THE LEGAL BASIS OF THE TRIAL 


The defendants were tried under the Inter- 
national] Agreement of August 8, 1945, signed 
between the United States, Great Britain, 
France and the Soviet Union, to which nineteen 
other nations have since adhered. The agree- 
ment establishes the International Military 
Tribunal under a charter which not only cre- 
ates the jurisdiction of the Tribunal but defines 
the crimes subject to the jurisdiction. Article 
6 of the charter, which is the provision here 
pertinent, is as follows: 

“Article 6. The Tribunal established * * * 
for the trial and punishment of the major war 
criminals of the European Axis countries shal] 
have the power to try and punish persons who, 
acting in the interests of the European Axis 
countries, whether as individuals or as mem- 


bers of organizations, committed any of the 
following crimes. 

“The following acts, or any of them, are 
crimes coming within the jurisdiction of the 
Tribunal for which there shall be individual 
responsibility : 

“(a) Crimes Against Peace: namely, plan- 
ning, preparation, initiation or waging of a 
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war of aggression, or a war in violation of 
international treaties, agreements or assur- 
ances, or participation in a common plan or 
conspiracy for the accomplishment of any of 
the foregoing. 

“(b) War Crimes: namely, violations of the 
laws or customs of war. Such violations shall 
include, but not be limited to, murder, ill-treat- 
ment or deportation to slave labor or for any 
other purpose of civilian population of or in 
occupied territory, murder or ill-treatment of 
prisoners of war or persons on the seas, killing 
of hostages, plunder of public or private prop- 
erty, wanton destruction of cities, towns or 
villages, or devastation not justified by military 
necessity : 

“(c) Crimes Against Humanity: namely, 
murder, extermination, enslavement, deporta- 
tion, and other inhumane acts committed 
against any civilian population, before or dur- 
ing the war, or persecutions on political, racial 
or religious grounds in execution of or in con- 
nection with any crime within the jurisdiction 
of the Tribunal, whether or not in violation of 
domestic law of the country where perpetrated. 

“Leaders, organizers, instigators and accom- 
plices participating in the formulation or 
execution of a common plan or conspiracy to 
commit’ any of the foregoing crimes are re- 
sponsible for all acts performed by any person 
in execution of such plan.” . 

Let us consider for a moment the background 


of this provision. The war which had just 
come to an end and which had devastated 
Europe and a large part of the civilized world 
was not an ordinary war. It had been accom- 
panied by violation of international law and 
disregard of the elemental decencies of human 
life on a scale hardly believable. Begun as a 
cold blooded attempt on the part of the German 
Nazis to plunder neighboring states, it had 
spread until it had become a war of conquest 
designed to plunder and dominate the entire 
Western world and had resulted in the death 
of countless human beings, estimated to be in 
excess of twenty millions. The war had been 


‘accompanied by utter disregard of the rules of 


civilized warfare and of the most elementary 
human rights. Not to speak of the killing and 
torturing of prisoners of war, the plunder of 
civilian populations and the revival of the 
barbarous practice of taking and killing hos- 
tages, of whom 30,000 were killed in France 
alone, it had resulted in two gigantic crimes of 
unparalleled cruelty and barbarism. One was 
the revival of human slavery,—forced labor 
under modern conditions,—infinitely more ter- 
rible than any system of slavery that the world 
had ever seen before. The other was the at- 
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tempt to exterminate all the Jews of Europe 
by a program of deliberate murder, which re- 
sulted in the killing of more than six million 
innocent people. 

Under the slavery program between five and 


ten million human beings had been torn from | 


home and kindred and brought to Germany for 
forced labor—some on farms, some in factories 
and labor camps, some in the infamous concen- 
tration camps, the cruelties of which are now 
well known to the world: I shall not dwell upon 
the horrors of this program, of the terrible 
suffering of those who were shipped in open 
cars in the depths of winter, of the inadequate 
food, of the hard labor conditions, of the de- 
grading and dehumanizing effect of this funda- 
mental denial of human worth and dignity. 
Millions of these displaced persons were left 
in Germany as the war ended; and history af- 
fords no sadder sight than they present today. 
Far from the land of their birth, unable to 
establish contact with friends or kindred, with- 
out a country, without a means of livelihood, 
without pride in the past or hope for the future, 
they are a living monument to a cruelty which 
the people of this country will find it difficult 
to understand. 

When I first heard the story of the killing 
of the Jews I could not believe it; but there is 
no question about its truth. I have heard tes- 
timony that cannot be doubted as to all the 
horrible details—of the gas chambers, of the 
crematories, of the burning of the Jewish ghet- 
tos, and of the mass executions, where the 
Jewish inhabitants of captured towns were shot 
without regard to age or sex. I heard the com- 
mander of one of the extermination groups tell 
how his group had killed 90,000 Jews in the 
conquered territory. I heard the commandant 
of the Auschwitz camp in Poland tell how he 
himself had supervised the killing of two and 
a half million Jews in gas chambers. Think 
of it! The murder of a race—the killing of 


the helpless—the old man with his beard sweep- . 


ing his bosom, the innocent babe at the breast. 
It is hard to believe that human nature could 
be capable of it. ; 

Victory brought the allied powers face to 
face with a great responsibility. They could 
not ignore these crimes which the Germans 
had committed. If civilization is to endure, 
crimes of this sort must be punished; and upon 
the victors rests the responsibility of meting 
out the punishment. Three courses were open 
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to the allies: they could disregard the duty 
which rested upon them and allow the greatest 
crimes against humanity ever perpetrated to 
go unpunished; or they could proceed to seize 
and shoot without trial those who held respon- 
sible positions in the German state; or they 
could determine by judicial process those who 
were criminally liable and punish them accord- 
ingly. I think it was a great step forward in 
the history of the race when they decided to 
proceed judicially. 

There could be no just criticism of the course 
followed by the allied governments, if there 
had been no basis in the existing positive inter- 
national law for the punishment of the crimes 
committed. The things which had been done 
violated the most fundamental laws of human 
nature, the laws against murder and robbery 
and enslavement, which have been universally 
recognized as crimes from time immemorial. 
That men should commit such crimes on an 
international scale and escape retributive jus- 
tice merely because no provision had been 
made in advance for action by the international 
community, is something that could not and 
ought not happen. If they were to be pun- 
ished, however, this should be done in accord- 
ance with standards set up for judging their 
guilt and after fair opportunity to be heard, 
so that the innocent would not be punished with 
the guilty. The argument frequently made 
that, in the absence of an international crimi- 
nal code, the accused should have been shot 
summarily, without trial or judicial process, 
has nothing to commend it in law, in morals, 
or in common sense. 

It is clear, however, that there was adequate 
basis in existing international law for the 
punishment of the crimes defined in the char- 
ter. There can be no question, of course, as 
to the crimes against the laws of war and the 
crimes defined as crimes against humanity, 
which are also crimes against the laws of war. 
That the killing of prisoners of war, the plun- 
dering of conquered territory, the enslavement 
of civilian populations and other crimes of this 
character constitute violations of the laws of 
war, and that persons guilty of such violations 
may lawfully be prosecuted and punished for 
them by the enemy if they fall into his hands, 
is ‘too well settled to admit of argument. See 
Ex Parte Quirin, 317 U. S. 24; Application of 
Yamashita U.S. , 65S. Ct. 340. I think 
it equally clear that, since the Kellogg-Briand 
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Pact, the making of aggressive war is also a 
violation of international law regulating war- 
fare, and is punishable as such. 

Prior to the Kellogg-Briand Pact, the attempt 
to outlaw war as an instrument of national 
policy had engaged the attention of the world 
for many years. The Hague Conventions of 
1899 and 1907 had had this as their ultimate 
objectives; and the League of Nations had 
made repeated efforts to that end. In 1923 the 
draft of a treaty of mutual assistance spon- 
sored by the League declared that “aggressive 
war is an international crime”. The Geneva 
Protocol of 1924, recommended by the unani- 
mous resolution of the Assembly of 48 mem- 
bers of the League, asserted that “a war of 
aggression constitutes * * * an international — 
crime.” In the treaty of Locarno of October 
16, 1925, all the signatory powers agreed that 
they would “in no case attack or invade each 
other or resort to war against each other.” In 
1927 the Assembly of the League adopted with 
unanimity a declaration concerning wars of 
aggression, the preamble of which stated that 
the Assembly was convinced that “a war of 
aggression can never serve as settling inter- 
national disputes, and is in consequence, an in- 
ternational crime * * *” and went on to declare 
that “all wars of aggression are and shall al- 
ways be prohibited”. 

International law is not the product of an 
international legislature. It grows by the com- 
mon consent of nations—by the application of 
the reason of mankind to international rela- 
tionships. It is expressed, not only in treaties 
and protocols, but also in the decisions of 
courts, in the resolutions of international as- 
semblies and in the writings of jurists of ac- 
cepted standing. By 1928, the concept that 
a war of aggression was a crime against the 
peace of the world and that war might not be 
used as an instrument of national policy had 
gained such wide acceptance and had been pro- 
claimed in so many authoritative sources, that 
no international lawyer of any standing would 
any longer have contended that aggressive 
war, or war as an instrument of national pol- 
icy, remained the unrestricted right of sov- 
ereign states. The world had progressed be- 
yond that barbarism. In 1928, however, the 
prohibition against waging war as an instru- 
ment of national policy was made a matter of 
positive law by the Kellogg-Briand Pact, which 
was ratified by practically every nation in the 
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world. That pact embodied and made concrete 
conclusions which the world conscience had 
already reached on the question of aggressive 
war; and for this reason it was not regarded 
as revolutionary or as marking any abrupt 
change. In 1939 it was binding on sixty nations 
including Germany. Its first two articles are as 
follows: 


“Article I. The High Contracting Parties 
solemnly declare in the names of their re- 
spective peoples that they condemn recourse to 
war for the solution of international contro- 
versies, and renounce it as an instrument of 
national policy in their relations with one an- 
other. 

“Article II. The High Contracting Parties 
agree that the settlement or solution of all dis- 
putes or conflicts of whatever nature or of 
whatever origin they may be, which may arise 
among them, shall never be sought except by 
pacific means.” 


The effect of these articles was to forbid 
resort to war as an instrument of national 
policy irrespective of the purposes of griev- 
ances of the parties. ‘The right of self defense 
was not impaired, as the diplomatic corre- 
spondence attending the ratification of the pact 
clearly shows; but resort to war as a means of 
national policy, however just that policy might 
be considered, was clearly outlawed. In this 
respect the difference between defense and ag- 
gression differs from the medieval distinction 
between just and unjust war. Under modern 
conditions, war has become an instrument of 
such terrible suffering to the human race fhat 
it can no longer be tolerated. Redress of griev- 
ances must be sought in appeals to reason and 
conscience and not to force. As was well said 
by Mr. Henry L. Stimson, Secretary of State, 
in 1932: 

“War between nations was renounced by the 
signatories of the Kellogg-Briand Treaty. This 
means that it has become throughout prac- 
tically the entire world * * * an illegal thing. 
Hereafter, when the nations engage in armed 
conflict, either one or both of them must be 
termed violators of this general treaty law 
* * * We denounce them as law breakers.” 

The Kellogg-Briand Pact was thus not the 
expression of a mere pious hope, but a definite 
statement of positive law. Thereafter those 
guilty of making such war were violating a 
definite provision of international law relating 
to warfare; and it had long been settled that 
a violation of the laws of warfare constituted 
a crime for which punishment might be im- 
posed upon the guilty. It was immaterial that 
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violation of the pact was not defined as a 
crime or that no punishment was. specifically 
provided therefor. Violation of the Rules of 
Land Warfare laid down by the Hague Con- 
vention was not defined as a crime and no 
punishment was prescribed for such violation; 
but no one would contend that there may not 
be trial and punishment for such violation. If 
crime may be predicated of an incident of war- 
fare because forbidden by international agree- 
ment, a fortiori it may. be predicated of the 
war itself if international agreement forbids 
war. As said in the opinion of the Tribunal: 
“To initiate a war of aggression, therefore, is 
not only an international crime; it is the su- 
preme international crime, differing only from 
other war crimes in that it contains within 
itself the accumulated evil of the whole.” 

What has been said applies as well to the 
crime of conspiracy to make aggressive war as 
defined in the charter; for conspiracy is neces- 
sarily involved in the crime of making ag- 
gressive war. War is made in the name of 
states, not of private individuals; and aggres- 
sive war in violation of international law could 
not arise without conspiracy on the part of 
individuals to use the power of the state for 
this unlawful purpose. It is argued that there 
was no such crime as conspiracy known to 
international law prior to the charter. There 
was, however, unquestionably guilt under inter- 
national law on the part of those who worked 
together in the commission of international 
crimes; and this was true whether participa- 
tion extended to all aspects of the crime or 
only to a part. He who hunts with the pack 
is responsible for the kill; and it is immaterial 
whether this responsibility is based on the 
theory of conspiracy or that of aiding and 
abetting as an accomplice. 

The charter has been criticized because it 
provides for trial before a court composed of 
representatives of the victorious powers. This 
is the sort of court, however, before which 
those guilty of war crimes have always been 
tried in the past; and it was certainly not prac- 
tical to set up any other sort of court in this 
case. If those guilty of the monster crimes 
against humanity were to be tried at all, they 
had to be tried before a court set up by the 
allied nations. There was no other court to 
try them. Upon the allies rested the responsi- 
bility of restoring law to the world; and it was 
not unreasonable that they should constitute 
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the court of their representatives. It will be 
for history to say whether the court performed 
the duty intrusted to it as it should have been 
performed; but there is no basis in precedent 
or in reason for the contention that the nation 
of the defendants was entitled to a representa- 
tive on the court or that the court should have 
been composed of representatives of neutral 
nations. 


THE SIGNIFICANCE OF THE TRIAL 


What of the future? Does the value of the 
trial end with the vindication of the law in the 
punishment of the defendants, or does it have 
value for the future? I think that it does have 
such value. For the future peace of the world, 
it is important that those who have commit- 
ted crimes of such magnitude be punished and 
that their personal accountability therefor be 
established; it is important that this be done 
judicially; and it is important that it be done 
by the cooperation of a number of nations act- 
ing in behalf of the world community whose 
laws have been violated. The public investiga- 
tion of the crimes charged, the opportunity 
afforded the defendants to present their side 
of the case, the punishment of the guilty by 
the collective force which brought the Tribunal 
into being—these will do more towards the 
establishment of a moral world order than any 
number of paper pronouncements. They mean 
that the world has finally gotten around to doing 
something about the greatest crime with which 
the wickedness of men can afflict mankind, the 
crime of aggressive war. They mean, not mere 
talk, but action—action which gives expression 
to a world conscience and a willingness on the 
part of nations to cooperate for the enforcement 
of law against those who disturb the peace of 
the world community. Above all, they mean 
the acceptance of the view that the world com- 
munity is to be ruled by law and not by force 
alone. It is not too much to hope that what 
we have done may have laid the foundation for 
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the building of a permanent court with a code 
defining crimes of an international character 
and providing for their punishment. 

In conclusion, I would like to say that there 
are many things that the world may learn from 
the trial. It has been more than a mere trial 
of defendants charged with crime. It has been 
an autopsy on a totalitarian state, and it has 
disclosed the course of the disease which led 
to the enslavement of the people of a great 
nation and to that nation’s ultimate downfall. 
Nowhere else can be found proof so convincing 
as to the importance of the guarantees of liberty 
contained in our Constitution. When freedom 
of speech, the equal protection of the laws and 
the right to invoke the courts was denied, it is 
appalling to note how quickly the concentra- 
tion camp flourished and men moved about in 
a regime of abject terror. Nowhere can be 
found a stronger warning against the dangers 
of intolerance and race prejudice. The cam- 
paign of hatred against the Jews destroyed the 
liberty of those who indulged it and unleashed 
passions which led to deeds of which every 
German is ashamed. I shall never forget the 
testimony of the defendant Frank: “A thousand 
years will pass and this guilt of Germany will 
still not be erased.” 

Nowhere is more clearly demonstrated than 
in the records of this trial the eternal truth 
that the foundations of a state are not merely 
physical, but are spiritual and moral, and that, 
when its spiritual and moral foundations are 
destroyed, no state can live or ought to live. 
The madness of the tyrants who ruled Germany 
brought destruction upon her at the hands of 
the nations whom she had wronged and at- 
tacked; but the record made in this trial shows 
that the war was not the cause but an incident 
of the ruin which had already come upon the 
German people as a result of the rebellion of 
her leaders against the moral order of the 
universe. If the trial can impress but this one 
lesson upon the conscience of mankind, it will 
have justified all the effort it has cost. 
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Strikes and Eminent Domain 
EUGENE C. GERHART 


“By applying to labor disputes of this class the principles of the law of eminent 
domain, a legal procedure can be evolved which will adequately protect the public 
interest and at the same time preserve to labor and management the liberty of 
private contract to which they are legally entitled.” 


I, 


Any writer who claims to have “the solution” 
for the labor ills of the country can probably be 
accused of immodesty. However, the plague of 
strikes which has beset the nation following the 
close of World War II may be justification 
enough for every lawyer’s doing some deep 
thinking on the subject. Perhaps the stone 
which some one of us may add to the growing 
structure of our labor law may be the keystone. 
So much has already been written on the sub- 
ject of labor disputes that anything now pro- 
pounded may be criticized as merely a restate- 
ment of what has been expressed before in other 
form. If what follows merely rearranges some 
of our legal thinking on this subject, the 
changed viewpoint may shed that new ray of 
light on the problem which will enable us to 
take the next step forward. It is this way that 
the law progresses. So, for what they are 
worth, here are one lawyer’s thoughts on the 
settlement of labor disputes which disastrously 
affect the public interest. 

The soft coal and railroad strikes of 1946, 
demonstrated two things: 


1. That present federal labor law is deficient 
in that it does not protect the interest of the 
people where labor negotiations break down. 

2. That the public today cannot and will not 
permit work stoppages in certain vital indus- 
tries; for example, the nation’s railroads.! 





The author, a member of the Binghamton, N. Y., 
bar, won the 1946 Ross essay contest of the American 
Bar Association with his essay “Labor Disputes—Their 
Settlement by Judicial Process,” 32 A. B. A. Journal 
752 (November, 1946). The present article is a 
fuller development of a suggestion briefly mentioned 
in that essay. 

1. Editorial, “A Threat to Liberty,” N. Y. Times, 
Sept. 8, 1946, Sec. 4, p. 6, col. 1; “The Strike Crisis,” 
a radio address to the nation by President Truman on 
the eve of the recent railroad strike, reprinted in 92 
Cong. Rec., May 25, 1946, at 5793; Slichter, What Do 
the Strikes Teach Us? (1946) 177 Atlantic Monthly 
35; Adler, Labor, Capital and Business at Common 
Law, (1916) 29 Harv. L. Rev. 241; Jaffe, The Public 
Right Dogma in Labor Board Cases, (1946) 59 id 720. 

2. For example, see Eric Johnston, Seven Remedies 


Various strike remedies have been suggested,” 
none of which Congress has yet seen fit to enact 
into law. The epidemic of labor strife since V-J 
Day calls for a re-examination of the legal prin- 
ciples applicable to labor disputes. The exam- 
ination which follows will be limited to the type — 
of case where the public welfare is directly in- 
volved. 

On one side of the picture is the time-honored, 
legally protected liberty of contract. Labor 
leaders who insist on liberty of contract in 
negotiating a contract for wages, hours and 
working conditions are on firm ground.? As be- 
tween private parties, management and labor, 
every American should be protected in selling 
his services for the best price he can negotiate. 
Writing recently concerning this class of labor 
dispute, Eric Johnston said, “Alone among the 
seven types of strikes, it can be tolerated as 
morally. right if economically wrong.’ 

On the other side, as between employer and 
employee and their government, the same free- 
dom of contract does not exist. When a citizen’s 
private property, in whatever form, is taken for 
public use, he is entitled under the Constitution 
only to “just compensation.” Labor’s refusal to 
submit negotiation of private contracts to com- 
pulsory arbitration is justified by the principle 
of liberty of contract. No such justification ex- 
ists in cases where the public welfare is para- 
mount to that of the employer and employee. 
In this latter situation, labor’s cries of “invol- 





for Strikes, Reader’s Digest, July, 1946, p. 69; Why 
Are Strikes Above the Courts? by Judge Robert N. 
Wilkin of the United States District Court, Cleveland, 
Ohio, in The Saturday Evening Post, Sept. 10, 1946, 
p. 164. Philip Murray, CIO President, has listed “in- 
numerable bills”-which have been proposed as amend- 
ments to the Wagner Act. See his letter to President 
Truman calling upon him to veto the Case Bill (H. R. 
4908), reprinted in the New York Times, June 3, 
1946, p. 10, col. 1. 

3. “Stop strikes! What for? When you stop strikes 
by taking away the right to strike in this country, you 
just change the form of government in America again. 
The only difference between serfdom and freedom is the 
right of voluntary contract.” John L. Lewis, in LVI 
United Mine Workers Journal (Dec. 15, 1945), p. 16. 

4. Johnston, loc. cit. supra, n. 2, at p. 72. 
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untary servitude” are a distortion of the pur- 
pose and intent of the Thirteenth Amendment. 
This amendment was designed to prohibit slav- 
ery, not to govern labor relations. President 
Truman put the issue succinctly when he said: 

“ .. in any conflict that arises between one 
particular group, no matter who they may be, 


and the country as a whole, the welfare of the 
country must come first.’’® 


This is a restatement of the ancient legal 
maxim that “the safety of the people is the 
highest law.’’6 

Are we at a legal impasse? Is it impossible 
to provide a procedure by statute which will 
create a situation where: 

1. The public interest is protected in vital in- 
dustries by outlawing concerted work stoppages; 
and 

2. Where labor’s and management’s right of 
freedom of contract will be preserved? 

The writer believes such a legal procedure 
can be evolved which will adequately protect the 
public interest and at the same time preserve to 
labor and management the liberty of private 
contract to which they are legally entitled. 

One solution is to apply to labor disputes of 
this class the principles of the law of eminent 
domain. Those are the principles which were 
incorporated in the Bill of Rights in 1791 to 
protect the paramount public interest where 
contract negotiations broke between the sov- 
ereign and private citizens. How? Let us first 
review briefly some of those principles. 


II. 


Since the days of Grotius, the eminent domain 
of the sovereign has been part of fundamental 


5. Loc. cit. supra, n. 1, at 5794. 

6. Pound, Criminal Justice in Anierica (New York: 
Henry Holt & Company, 1930), pp. 6-7. 

7. U. S. Const. Preamble. “The powers not dele- 
gated to the United States by the Constitution, nor 
prohibited by it to the states, are reserved to the states 
respectively, or to the people.” U. S. Const. Amend. X. 

8 Searl v. School District No. 2, 133 U. S. 553 
(1890) ; United States v. Jones, 109 U. S. 513 (1883) ; 
Kohl v. United States, 91 U. S. 367 (1876). 

9. “All kinds of property, and every variety and 
degree of interest in property may be taken under the 
power of eminent domain. ‘The right of eminent domain 
is an attribute of sovereignty, and whatever exists in 
any form, whether tangible or intangible, may be sub- 
jected to the exercise of its power, and may be seized 
and appropriated to public use when necessity demands 
it.” These conclusions follow logically from the nature 
of the power itself.” 2 Lewis, Em. Dom. (3d ed.) p. 
743. . 

10. Lewis, op. cit. supra, n. 9, at p. 745, “All pri- 
vate property is held subject to the demands of a public 
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law. It is an indispensable attribute of political 
society. In America the people are the ultimate 
sovereign.? As an incident of sovereignty, the 
right of eminent domain requires no constitu- 
tional recognition. Therefore, all property of 
whatever nature is subject to the sovereign’s 
eminent domain, the right to appropriate that 
property to public use.® “All contracts and rights 
secured thereby may be taken or impaired for 
public use.” There is nothing inherent in a 
labor contract, which exempts it from this rule. 
“The true view is that the condemnation pro- 
ceedings do not impair the contract, do not 
break its obligations, but appropriate it, as they 
do the tangible property of the company, to 
public uses.”!1 The Federal Constitution pro- 
vides: 

“... nor shall private property be taken for 
public use without just compensation.”’!2 
A valuable contract right is property and when 
taken for public use, compensation must be 
made.!3 The extent to which private property 
may be taken by the sovereign for public use 
rests wholly within the discretion of the legis- 
lative branch, subject only to the restriction that 
just compensation must be made.'4 

It has been well settled that a “taking” of 
property within the meaning of the Fifth 
Amendment does not require the sovereign ac- 
tually to acquire legal title to the property 
taken. Compensation must be paid if the owner 
is deprived of the beneficial use of the property 
taken.!5 Since the government is not required to 
take the legal title to property, mere govern- 


use. The constitutional guarantee of just compensation 
is not a limitation on the power to take, but only a 
condition of its exercise. Whenever public uses require, 
the government may appropriate any private property 
on payment of just compensation...A contract is prop- 
erty, and, like any other property, may be taken under 
condemnation, proceedings for public use.” Long Island 
Water Supply Co. v. City of Brooklyn, 166 U. S. 685, 
at 689-690. 

11. Long Island Water Supply Co. v. City of Brook- 
lyn, supra, n. 10, at p. 691. 

12. U. S. Const. Amend. V. On the question of 
“just compensation” see United States v. Miller, 317 
U. S. 369 (1943); Westchester County Park Com- 
mission v. United States, 143 F. 2d 688 (C.C.A. 2d, 
1944) cert. denied 323 U. S. 726 (1944). In the Miller 
case, Mr. Justice Roberts says at p. 373, “The Fifth 
Amendment of the Constitution provides that private 
property shall not be taken for public use without just 
compensation. Such compensation means the full and 
perfect equivalent in money of the property taken.” 

13. Omnia Comm. Co. v. United States, 261 U. S. 
502 (1923). See also Norman v. B. & O. R.R. Co., 294 
U. S. 240 (1935), pp. 306-311. 

14. United States v. Lynah, 188 U. S. 445 (1903). 
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ment possession is sufficient to entitle those de- 
prived of beneficial use to compensation. Govern- 
ment possession of the railroads, for example, 
including the property rights in their labor con- 
tracts and the employee’s right to continue his 
employee status, would entitle those deprived of 
“beneficial enjoyment” of that property to just 
compensation.!¢ This concept is neither new nor 
startling. The fact that labor services are in- 
volved along with property rights does not alter 
the principle.17 “Involuntary servitude,” pro- 
hibited by the Thirteenth Amendment, it is well 
settled, refers to personal servitude, one private 
party to another. “All understand by these 
terms [slavery and involuntary servitude] a 
condition of enforced compulsory service of one 
to another.”!8 This Amendment obviously does 
not prohibit the government from requiring 
personal service in the Army or Navy in times 
of national emergency.’® Requiring personal 
service to the government for just compensa- 
tion in national emergencies created by the 
breakdown of private labor negotiations is 


15. I. Nichols, Em. Dom., p. 292. “Nor is it ma- 
terial whether the property is removed from the pos- 
session of the owner, or in any respect changes hands; 
if it is of such a character and so situated that the 
exercise of the public use of it, as warranted by the 
legislature, does in its necessary natural consequences, 
affect the property, by taking it from ‘the owner, or 
depriving him of the possession or some beneficial en- 
joyment of it, then it is fg nomenny J to public use by 
competent authority, and the owner is entitled to com- 
pensation.” Old Colony, etc. R. R. Co. v. Plymouth, 
80 Mass. 155 (1859), at p. 161. 

16. In Eckert v. City of New York, 268 App. Div. 46 
(1944), app. denied, 268 id. 836 (same case), 270 id. 
642 (1946), the New York Supreme Court held that 
two former railroad employees were entitled to recover 
damages of six months salary under the Administra- 
tive Code of the City of New York, as compensation 
for the loss of: their positions with the railroad when 
the City of New York acquired the title to a portion 
of the railroad roadbed for water supply purposes. In 
Campbell v. Boston, 290 Mass. 427, 195 N. E. 802 
(1935), it was held that it was a violation of the Con- 
stitution of the Commonwealth of Massachusetts, which 
provides for “reasonable compensation” where an in- 
dividual’s property was appropriated for public use, 
for the state to enact a statute confirming salary de- 
ductions for public welfare during the depression from 
salaries of public employees, here a clerk of the Su- 
perior Court. Rugg, C. J., says at p. 430, “The stat- 
ute in question violates these fundamental rights. It 
purports to take the property of the plaintiff without 
compensation and without due process of law and vest 
2 against his will in someone else. That cannot be 

one. 

17. A state statute which requires impressment of 
animals or other property for temporary use on pub- 
lic roads without just compensation is unconstitutional. 
Toome v. State, 178 Ala. 70 (1912), 59 So. 665, 42 
L. R. A. (n. s.) 1045. Cf. Williams v. State, 155 Tenn. 


364, 293 S. W. 757 (1927), It is not “involuntary 
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clearly not prohibited by the Thirteenth Amend- 
ment either. A recent New York decision dem- 
onstrates the principle. Beth-El Hospital v. 
Robbins, 186 Misc. 506 (1946), holds that 
strikes by employees of charitable hospitals so 
directly involve the public safety that the indi- 
viduals engaged therein are not possessed of the 
right to strike. The court said: 


“Some fields of endeavor so directly involve 
the public safety that the individuals engaged 
therein are not possessed of the right to strike 
as a means of increasing their wages or improv- 
ing their working conditions. The policeman, the 
fireman, the soldier, do not possess that right. 
The physicians in the wards or operating rooms 
of the plaintiff hospitals do not possess it, and 
those in more humble positions in the laboratory 
and diet kitchen, the engine room or the power 
plant, once they have assumed the performance 
of duties just as essential to the care and healing 
of the sick as those of the physician himself, 
must understand that they have, in assuming 
that obligation, surrendered rights possessed by 
those seeking employment in enterprises op- 
erated for profit, not so directly involving the 
public interest.’’2° 


servitude,” in violation of the 13th Amendment, to 
require every able-bodied male to perform road work 
on county highways for six ten-hour days annually. 
“. . . unless restrained by some constitutional limita- 
tion, a State has inherent power to require every able- 
bodied man within its jurisdiction to labor for a rea- 
sonable time on public roads near his residence with- 
out direct compensation. This is a part of the duty 
which he owes to the public.” Butler v. Perry, 240 
U. S. 328 (1916) at 330. 

18. Hodges v. United States, 203 U. S. 1 (1906), 
p. 16. In Butler v. Perry, 240 U. S. 328 (1916), at 
pp. 332-33, the Supreme Court declared, “This [the 
XIII] Amendment was adopted with reference to con- 
ditions existing since the foundation of our Govern- 
ment, and the term involuntary servitude was intended 
to cover those forms of compulsory labor akin to Afri- 
can slavery which in practical operation would tend to 
produce like undesirable results. It introduced no 
novel doctrine with respect to services always treated 
as exceptional, and certainly not intended to interdict 
enforcement of those duties which individuals owe to 
the State, such as services in the army, militia, on the 
jury, etc. The great purpose in view was liberty under 
the protection of effective government, not the destruc- 
tion of the latter by depriving it of essential powers.” 

19. Arver v. United States (Selective Draft Cases), 
245 U. S. 366 (1918). 

20. At p. 509. The Supreme Court in Wilson v. 
New, 243 U. S. 332 (1917) sustained the Adamson 
8-hour law for railroad workers. At page 352 the 
Court said, “. . . whatever would be the right of an 
employee engaged in a private business to demand 
such wages as he desires, to leave the employment if 
he does not get them and by concert of action to agree 
with others to leave on the same condition, such rights 
are necessarily subject to limitation when employment 
is accepted in a business charged with a public inter- 
est. ...” N. Y. Penal Law, Sec. 1910, provides as 
follows: Section 1910. Endangering life by refusal to 
labor. “A person, who wilfully and maliciously, either 
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The right to strike, as distinguished from the 


right to quit employment, is therefore not 
absolute.21 


The nature or extent of the interest or estate 
which the sovereign takes in property is solely 
within the province of the legislature to deter- 
mine, subject to constitutional provisions.22 
The property or rights condemned remain in 
the sovereign as long as public necessity re- 
quires. It may be for a period of temporary 
duration or for a specified period.28 Where the 
public use ceases, the owner has the right to the 
return of the property condemned just as 
though it had never been appropriated.24 Posses- 
sion and all other incidents of dominion and 
ownership revert to the former owner.25 


Here, then, are some settled principles of 
eminent domain law. These principles are based 
on the theory that, where the public interest is 
paramount to that of a private citizen, the emi- 
nent domain of the people prevails, subject to 


the constitutional limitation of “just compen- 
sation.” 


How are these principles applicable to labor 
disputes ? III. 


The right to collective bargaining is protected 


alone or in combination with others, breaks a contract 
of service or hiring, knowing, or having reasonable 
cause to believe, that the probable consequences of his 
so doing will be to endanger human life, or to cause 
grievous bodily injury, or to expose valuable property 


to destruction or serious injury is guilty of a misde- 
meanor.” 


21. “The terms of employment are subject to mutual 
agreement without let or hindrance from anyone. If the 
terms do not suit or the employer does not please, the 
right to quit is absolute, and no one may demand a rea- 
son therefore.” Nat. Protective Ass’n. v. Cumming, 170 
N. Y. 315 (1902) at pp. 320-21. “Neither the common 
law, nor the Fourteenth Amendment, confers the abso- 
lute right to strike.” Dorchy v. Kansas, 272 U. S. 306 
(1926), 311, per Brandeis, J. While an employee should 
always have the right individually to quit his employ- 
ment, concerted striking should be made illegal where 
the public welfare is seriously endangered as a result. 
See Pollock v. Williams, 322 U. S. 4 (1943) at pp. 
17-18, where the Court said: “Forced labor in some 
special circumstances may be consistent with the general 
basic system of free labor. For example, forced labor 
has been sustained as a means of punishing crime, and 
there are duties such as work on highways which society 
may compel. But in general the defense against oppres- 
sive hours, pay, working conditions, or treatment is the 
right to change employers.” A strike is not “changing 
employers”; quitting employment is. In the strike 
case, the employer-employee relationship continues dur- 
ing the work stoppage. In the case where the em- 
ployee quits, the employer-employee relationship termi- 
nates. See the definition of “employee” under the Wag- 
ner Act, 29 U. S. C. A. Sec. 152 (3), and N. L. R. B. 


v. McKay Radio and Telegraph Co., 304 U. S. 333 
(1938). 
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today by state and federal statutes, and in some 
cases by constitutional provisions.2° It is one of 
the most jealously guarded of labor’s rights. 
Properly so! What justification is there for re- 
quiring any one to work for a private employer 
on the basis pf compulsion, either as to hours, 
wages or working conditions? Those matters 
are properly within the realm of private con- 
tract negotiations. President Truman’s tongue- 
lashing of Messrs. Whitney and Johnston before 
Congress last May can be criticized on this 
ground, whatever one may think of the lack of 
statesmanship of those union leaders in halting 
the country’s railroads. If, on the one hand, 
the safety of the people is the highest law, and 
at the same time collective bargaining is to be 
protected by constitutional guarantees, what is 
the solution? 

We must: 

1. Prohibit all strikes or work stoppages in 


certain industries; e.g., the nation’s railroads 
and public utilities.27 

2. Permit collective bargaining to continue 
between the private parties looking toward a 


new labor contract or modification of the old 
one. 


22. United States vy. Meyer, 113 F. 2d. 387 (C. C. A. 
7th, 1940). “Determination of the extent, amount or 
title of property to be taken, by an Administrative 
Department, is, in the absence of bad faith, final... . 
The decision as to such questions rests wholly in legis- 
lative discretion, subject only to the restraints that 
just compensation must be paid and the determination 
made in good faith.” (p. 392). 

23. United States v. Petty Motor Co., 327 U. S. 
372 (1946); Florida Blue Ridge Corp. v. Tennessee 
Electric Power Co., 106 F. 2d 913 (C. C. A. 5th, 1939), 
cert. denied, 309 U. S. 666 (1940). 

24. Couch v. State, 218 N. Y. S. 173, 218 App. Div. 
356 (1926). At page 361, the Court states: “The 
rule is that when private property is taken in the exer- 
cise of the right of eminent domain, particularly by a 
private corporation in this case, a railroad, the taking 
is limited to the reasonable necessities of the case, to 
carry out the purpose for which permission to take is 
given, so far as the owners of the property are con- 
cerned.” 

25. O’Hara v. District of Columbia, 147 F. 2d 146 
(Ct. App., D. C., 1944) cert. denied, 325 U. S. 855 
(1945). 

26. The New York State Constitution 
(Art. 1, Sec. 17) as follows: 

“Employees shall have the right to organize and to 
bargain collectively through representatives of their 
own choosing.” WA 

On July 24, 1946, the United States Senate Judiciary 
Committee approved, 8 to 3, a proposed amendment to 
the Constitution, as follows: : 

“The inherent right of a person to work and bargain 
freely with his employer, individually or collectively, 
for terms and conditions of his employment, shall not 
be denied or infringed by any Federal or State law, 
or by any organization of whatever nature.” 

27. On March 26, 1946, New Jersey enacted a stat- 


provides 
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3. If Government seizure and operation be- 
come necessary in the public interest, provide 
for “just compensation” to all private parties 
involved for the deprivation of the beneficial 
enjoyment of their rights and property. 

4. We may allow individuals to quit, if they 
choose, and at the same time prohibit a concerted 
work stoppage, which is a strike. If individuals 
do quit employment, however, they thereby lose 
their status as employees, i.e., their jobs. 


IV. 


A statute which would embody the above 
principles would provide in broad outline, the 
following: 


1. “Cooling-off” period: A short period of 
notice; e.g., sixty days, of a union’s intention 
to strike. 


2. Negotiation procedure: Conference, con- 
ciliation or mediation, and voluntary arbitra- 
tion.28 


8. Fact-finding and compensation report: 
The President would be’ required to name a 
fact-finding commission to determine the “just 
compensation” basis upon which the Govern- 
ment would operate the property.?® These find- 


ings would be subject to judicial review in the 
courts, 


4. At the end of the fiftieth day, the com- 
mission would announce its decision as to the 


ute which provided for seizure and operation of public 
utilities by the governor of the state when a labor dis- 
pute threatens to halt public utility service. The gov- 
ernor is authorized “to take immediate possession of 
the plant, equipment or facilities for the use and opera- 
tion by the state of New Jersey in the public interest.” 
N. J. R. S. Cum. Supp. 34:13 B-1, et seq. The statute 
provides for a cooling-off period, fact-fin ing and report 
to the executive. The act makes it “illegal for any 
employee to strike against the government of the State 
of New Jersey.” A striking employee forfeits his em- 
ployee status. Interesting comments on the recent 
Puerto Rico Labor Relations Act are found in Note, 
Experience and Experiment in Labor Legislation: 
Puerto Rico Labor Relations Act (1946) 59 Harv. L. 
Rev. 976. 

28. The recently vetoed Case Bill (H. R. 4908) 
provided for a similar procedure. 

29. “The proceeding for the ascertainment of the 
value of the property and consequent compensation to 
be made, is merely an inquisition to establish a partic- 
ular fact as a preliminary to the actual taking; and it 
may be prosecuted before commissioners or special 
boards or the courts, with or without the intervention 
of a jury; as the legislative power may designate. All 
that is required is that it shall be conducted in some 
fair and just manner, with opportunity to the owners 
of the property to present evidence as to its value; and 
to be heard thereon.” United States v. Jones, 109 
U. S. 513 (1883), at 519. And see Kohl v. United 
States, 91 U. S. 367 (1876), at p. 375. Secretary of 
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“just compensation” basis upon which the Gov- 
ernment would take possession of and operate 
the affected property. 


5. On or before the sixtieth day, if the pri- 
vate parties had not concluded an agreement, 
the President would seize possession of the 
property of the company involved, including its 
labor contracts, and the rights of its employees 
to their employee status. From the day of Gov- 
ernment seizure, and all during this period of 
government operation, compensation would be 
paid to the employees on the basis of the facts 


found by the commission to be “just compensa- 
tion,’’3° 


6. Since the company, as well as its em- 
ployees, is entitled to compensation for the de- 
privation of the beneficial enjoyment of its 
property; it, too, is entitled to just compensa- 
tion. However, it must be deprived of the 
beneficial enjoyment of its property; e.g., its 
profits. This is inherent in eminent domain law 
and implied in the term “Government opera- 
tion.” The employees should not. be compelled to 
work for a private company’s profit while it is 
under public control by the Government. Limit- 
ing the company’s net profits durimg Gov- 
ernment operation to the fair rental value of 
its property, the balance to be paid to the Fed- 
eral Treasury, would accomplish this: 

a. It would provide the company with just 


Labor Schwellenbach has recommended the use of fact- 
finding boards as offering the best future hope for 


settlement of industrial disputes. N. Y. Times, Sept. 
23, 1946, p. 25, col. 8. 


30. In the President’s Executive Order 9727 dated 
May 17, 1946, (11 Fed. Reg. (May 21, 1946) p. 5461) 
taking over the railroads, it was provided: 

“The Director shall recognize the right of the work- 
ers to continue their membership in labor organizations, 
to bargain collectively through representatives of their 
own choosing with representatives of the owners of the 
carriers, subject to the provisions of the applicable 
statutes and Executive Orders, as to matters pertain- 
ing to wages to be paid or conditions to prevail after 
termination of possession and control under this order; 

..” The defects here are (1) that despite government 
seizure, the employees are still working for the com- 
pany: %. e., profits accrue to the company, not the 
nominal operator, the government; and (2) the bar- 
gaining relates to wages, etc. to prevail “after termina- 
tion of possession,” by the government. The workers 
have already indicated by their strike vote and notice 
that they are unwilling to work for the company at the 
prevailing wage rate. They should not be compelled to. 
Cf. Sec. 3 of Executive Order 9728, dated May 21, 
1946, 11 Fed. Reg. (May 23, 1946), p. 5593, by which 
President Truman seized the Bituminous Coal Mines. 
The Director, by Sec. 3, was authorized to apply to 
the National Wage Stabilization Board “for appro- 
priate changes in terms and conditions of employment 
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* compensation for the deprivation of its benefi- 
cial enjoyment of its property; 

b. It would assure the employees that they 
in reality were working for the Government and 
not for the private company. 


7. Strikes against the government during 
the period of government operation would be 
made illegal and a crime. 


8. Any employee could still quit his employ- 
ment. In so doing, he would lose his employee 
status, and could be replaced permanently by a 
new employee. 


9. The representatives of management and 
labor would be required to negotiate in good 


faith during the period of Government opera- 
tion. 


10. Government operation would cease when 
a contract was signed by both labor and man- 
agement covering their wages, hours and work- 
ing conditions. 

Since the above procedure protects all parties’ 
constitutional rights by judicial process, it 
should be enforced by injunction. 

What justifies applying the eminent domain 
analogy to a citizen’s right to work and to his 
job? 

Mr. Justice Brandeis in Dorchy vs. Kansas, 
272 U. S. 306 (1926) at p. 311, said: 

“The right to carry on business—be it called 
liberty or property—has value. To interfere with 
this right without just cause is unlawful.” 

An employee’s right to sell his services and 
hold a job is the way he carries on business. 
In Ex Parte Wall, 107 U. S. 265 (1882) at pages 
288-89, the Supreme Court conceded: 

“... that an attorney’s calling or profession 
is his property, within the true sense and mean- 


ing of the [Fifth Amendment of the] Consti- 
as 


It is submitted that the usual employment 
relationship in industry is made up of two legal 
elements: 


1. The employee’s right to sell his services 
for compensation. If he is without a job, he 
still has this right. It may properly be called 
his liberty of contract. 

2. The job itself, the vacancy, the employ- 
ment opportunity, which obviously has economic 
value. If no employee fills the job, it may still 
be available at an economic valuation. It is sub- 
mitted that it is more properly described as 


“property”—as Mr. Justice Brandeis apparently 
thought. 
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In any scheme of labor relations affecting 
the employment relation we must protect all the 
private citizen’s constitutional rights; that is, 
we must: 

1. Preserve his liberty of contract, and, 

2. Protect the property rights in the job 
itself. 

Therefore, if we allow a person to quit his 
job and leave the employment, we have pro- 
tected his liberty of contract. We have avoided 
involuntary servitude. If we pay just compensa- 
tion to any employee who will fill the job, when 
that job is dedicated to a public use, we have 
protected the constitutional right to just com- 
pensation for the taking of private property. 

As the Court indicated in Labor Board vs. 
Waterman S. S. Co., 309 U. S. 206 (1939) at 
pp. 218-19, the Wagner Act itself recognizes 
the employer’s right to terminate employment 
“for normal reasons.” In protecting veterans’ 
rights recently, the Court has indicated that the 
job itself is distinct from an employee’s right 
to work. 

“Discharge normally means termination of 
the employment relationship or loss of a posi- 
tion.” Fishgold vs. Sullivan Drydock & Repair 


Corp., 66 Sup. Ct. 1105 (May 27, 1946) at p. 
1112. (Italics supplied.) 


If the job itself, the employment opportunity, 
is dedicated by the government to public use, 
doesn’t the Constitution today already require 
that just compensation be paid? If the job 
itself is private property, the answer is “yes.” 
If the employment relationship is itself dedi- 
cated to a public use, what possible justification 
is there for paying other than the fair market 
value of the services? Shouldn’t that relation- 
ship receive at least the same protection as if it 
were property? 


V. 


The above proposal, while not novel, has these 
merits: 


1. It is based on applicable eminent domain 
principles which have been settled law for gen- 
erations. 7 

2. It protects the paramount public interest 
in labor disputes by prohibiting work stoppages 
in vital industries. 

3. “Just compensation” is provided for all 
parties including employees during Government 
operation. The employees receive a fair wage; 
the company, the fair rental value of its prop- 
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erty during government possession and opera- 
tion. 

4. Employees are not required to work for a 
private company’s profit under Government com- 
pulsion at a wage scale they have rejected. Just 
compensation is paid for service to the public 
during Government operation. 

5. It preserves freedom of contract by allow- 
ing negotiations between the private parties to 
continue during Government operation. 

6. The right of individuals to quit is pre- 
served. Therefore “involuntary servitude” is 
avoided. If they quit, they quit; i.e., they lose 
their status as employees with all that that 
means. Concerted work stoppages or strike ac- 
tion would be illegal. 

7. Labor is given an alternative weapon as 
a substitute for taking away its right to strike; 
namely, limiting the company’s net profits. This 
will put pressure on the company similar to that 
applied by a strike, to reach an agreement with 
the employees, and at the same time the em- 
ployees have their jobs and their pay envelopes 
during Government operation. 


for the period of the operation of the mines by the 
government.” (Italics supplied). 

31. On Dec. 22, 1931, the leading railroads an- 
nounced a 15% cut in employees’ wages. N. Y. Times, 
Dec. 22, 1931, p. 39, col. 1. On January 31, 1932, the 
railroad companies and the union representatives signed 
an agreement at Chicago providing that the parties 
“hereby agree that ten per cent (10%) shall de- 
ducted from each pay check of each of the said em- 
ployees covered by this agreement for a period of one 
_ beginning February ist, 1932;...” N. Y. Times, 

eb. 1, 1932, p. 1, col. 3; editorial, “Railway Wages,” 
id. p. 16, col. 1. This cut was restored by mutual 
agreement in April, 1934. N. Y. Times, April 27, 1934, 
p. 1, col. 4; editorial, “The Railway Wage Agree- 
ment,” id. p. 20, col. 1. 

32. “The effect of unionization and attendant ef- 
forts to .enforce demands would involve results far 
more sweeping and drastic than mere property rights. 
The question of profits for the employer or wages for 
the employee are not alone involved. It is not merely 
a matter of suspending operations, ceasing work and 
stopping production, such as might be true in a steel 
mill or automobile factory. It is a question of protect- 
ing the health, safety, and, in many cases, the very 
lives of those persons who need the service a hospital 
is organized to render.” Western Pennsylvania Hos- 
pital v. Lichliter, 340 Pa. 382, 17A 2d 206, 132 A. L. R. 
1146 (1941) at 1149. And see Beth-El Hospital v. 
Robbins, 186 Misc. (N. Y.) 506 (1946); New York 
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8. The proposal works both ways; i.e., it will 
solve the problem when the company proposes 
a reduction in wages in periods of depression 
as happened during the early 1930’s. In such a 
situation, the President’s commission would 
again arrive at a “just compensation” figure 
and proceed, if necessary, to operate the in- 
dustry on the basis of the commission’s report 
until a private contract was negotiated.*! 


VI. 


The public interest in certain industries is 
paramount to that of either labor or manage- 
ment. As alternatives to Government ownership, 
“drafting” employees, or outlawing strikes en- 
tirely in all industries, it is submitted that the 
eminent domain principles already part of our 
law point the way to a fair and just solution of 
our labor dilemma.®2 Legislation is required to 
protect the interest of the people in those in- 
dustries which vitally affect the life of every 
citizen.23 Based on eminent domain principles, 
that legislation can be fair to management, to 
labor and to the people.*4 


Hospital v. Hanson, 185 Misc. (N. Y.) 934 and 937 


(1945) ; Jewish Hospital of Brooklyn v. “John Doe,” 
252 App. Div. 581 (1937); Columbia University v. 
Herzog, 269 App. Div. 24 (1945). Cf. New York 
State Labor Relations Board v. McChesney, 175 Misc. 
95 (1940) aff'd. 261 App. Div. 1089 (1941), involving 
a private hospital. Contra: N. L. R. B. v. Central, 
etc. Hospital, 145 F. 2d 852 (1944), cert.. denied, 324 
U. S. 847 (1945). 


33. See President Truman’s address to Congress on 
May 25, 1946, in connection with the Railroad Strike. 
92 Cong. Rec., May 25, 1946, at 5861. 

34. “Rights, property or otherwise, which are abso- 
lute against all the world are certainly rare, and water 
rights are not among them. Whatever rights may be 
as between equals such as riparian owners, they are 
not the measure of riparian rights on a navigable 
stream relative to the function of the government in 
improving navigation. Where these interests conflict 
they are not to be reconciled as between equals, but the 
private interest must give way to a superior right, or 
perhaps it would be more accurate to say that as against 
the government such private interest is not a right 
at all.’ United States v. Willow River Power Co., 
324 U. S. 499 (1945) at p. 510. (Italics supplied). Are 
the rights of private employer and private employee in 
labor disputes in any different category? See Justice— 
The Golden Mean (1946) 30 J. Am. Jud. Soc. 3. 
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Compulsory Arbitration of Labor Disputes 


CaRL A. HUEBNER 


“When the power of either capital or labor is asserted in such a way as to 
attack the life of the community, those who seek their private interest at such 
cost are public enemies, and should be dealt with as such.” 


AT THE CLOSE OF WoRLD WaARk II, man in his 
complex society is faced with many difficult 
problems demanding solutions. Among the im- 
portant ones is undoubtedly the formulation of 
a procedure to settle the conflicts between em- 
ployer and employee in a competitive economy, 
under a representative democracy, without suf- 
fering the paralysis of work stoppages. 

Complete freedom to contract in an open 
market for labor services permits an employer 
to use his financial power and the technical 
skills of the machine to force contract terms 
favorable to the owner and management. On 
the other hand, the employee seeking to contract 
for his services also has a strong weapon in 
bargaining for contract terms favorable to him 
by use of his power to arrange that he and all of 
his fellow workers, not only in his plant but in 
most plants of the industry, will simultaneously 
stop working, thereby exercising a legal right 
to strike. In this open market we have had to 
date only a nominal amount of governmental 
control, and except for some coaxing and beg- 
ging from governmental officials and agencies, 
the parties have been free to bargain among 
themselves, while testing their bargaining 
strength and withholding power. 


INDUSTRY-WIDE BARGAINING 


With the growth of employers into large 
corporations, each employing many thousands 
of workers, plus the banding together of such 
large corporations into employer associations, 
and with the development of employee groups 
into large national unions, the collective bar- 
gaining is done on a national basis for whole in- 
dustries. While these extremely large groups 
are testing their bargaining strength and with- 
holding powers, a national crisis to the country’s 
economy develops with chaos and paralysis to 
our economic life. When the employer refuses to 
meet the collective demands of his employees, too 
often the real bargaining does not begin until the 


Mr. Huebner is a member of the Hammond, Ind. bar, 


—Oliver Wendell Holmes 


industry is shut down, and a reasonable compro- 
mise is not effected until the desire of the employ- 
ers for profits from their enterprises and the de- 
sire of their employees for income to support their 
families forces a bargained compromise. In this 
bargaining contest the financial reserves of the 
employer, plus a stock pile of finished products, 
are pitted against the personal savings and union 
reserves of the employees. Moreover, we have 
now reached a stage in our industrial develop- 
ment, where the employer must bargain with a 
large national union which not only bargains 
with a single employer, but also with his com- 


_petitors at the same time, and which also has 


the power to cause work stoppage in other in- 
dustries not affected by the contract being bar- 
gained for. An example is the farm implement 
industry at the present writing, where a strike 
in the Allis Chalmers and J. I. Case plants 
threatens a shut-down of all other plants in the 
industry. It seems evident, therefore, that the 
large dimensions of the bargaining units too 
often result in a complete production stoppage, 
blanketing whole industries, thereby affecting 
the whole nation which depends upon the daily 
output of such industries. The present method 
of exercising the rights of the employer or em- 
ployee to fix the terms of employment thus 
brings into the canflict non-participating third 
parties, the customers of the industries, which 
comprise the nation as a whole. 

Woodrow Wilson, during the troublesome 
labor times in his administration said: 

“There are some things in which society is so 
profoundly interested that its interest takes 
precedence of the interest of any group of men 
whatever. The difficulty about all situations like 
that which we have passed through is this, that 
the main partner is left out of the reckoning. 
These men were dealing with one another as if 
the only thing to settle was between themselves; 
whereas, the real thing to settle was, what rights 
had the 100 million people of the United States? 
The business of government is to see that no 
other organization is as strong as itself; to see 
that no body or group of men, no matter what 
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their private interest is, may come into competi- 
tion with the authority of society.’’! 


James A. Emery, a Washington attorney, in 
an address in 1943 to the National Founders 
Association, also stated the problem well, when 
he said: 


“Thus, in labor disputes in peace time, the 
public comes to have a vital interest in the 
methods and objectives of the disputants quite 
different from that of the adversaries. This 
springs from the complex and interdependent 
nature of our industrial society. With the growth 
of populous cities, personal dependence on dis- 
tant production, the extensive and inter-related 
system of distribution, transportation and com- 
munication, there rises a supreme social interest 
in a serious interruption of our economic process 
which may become as threatening to the main- 
tenance of our individual and community life as 
attack or seige by a public enemy. We may en- 
dure a local strike or lockout causing incon- 
venience, indeed, hardship. We may accommo- 
date ourselves to a temporary and partial inter- 
ruption of communication or transportation, but 
we cannot endure for long on any great scale, 
paralysis of the public services or grave inter- 
ruption of the production and distribution of the 
necessities of life.’’2 


And, Mr. Justice Holmes, in his Harvard 
papers said: 

“I have no doubt that when the power of 
either capital or labor is asserted in such a way 
as to attack the life of the community, those who 
seek-their private interest at such cost are public 
enemies and should be dealt with as such.” 

Thus, it is seen that the freedom to employ 


and be employed on one’s own terms, balanced 


only by the bargaining weights of the respective © 


parties, clashes head-on with the need of the 
nation for a continued operation of the enter- 
prises for the economic welfare and success of 
the whole community. Can we continue the 
absolute freedom of an employer to refuse to 
operate his enterprise, or of his employees to 
work for him, except on their own terms upon 
which they often cannot agree, when the enter- 
prise is so vitally necessary to the national 
economy? Even temporary stoppages cause 
chaos, great economic waste and hardship. 


GOVERNMENTAL INTERVENTION 


Up to the present time government has inter- 
fered comparatively little with the free market 
of employment. It has by law attempted to make 
the contest between the parties more fair by 





1. Address before A. F. of L., Buffalo, N. Y., No- 
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prohibiting certain so-called unfair labor prac- 
tices by employers and union groups, mandating 
cooling off periods before a strike, providing 
fact finding and conciliation agencies and es- 
tablishing minimum hours, safety. measures, 
compensation laws for injuries and illnesses, 
and other minimum standards of conduct. But 
the main points of conflicts affecting the labor 
contract which must be bargained for, involving 
wages, vacations, grievances against union rules, 
grievances against employers’ orders, jurisdic- 
tional differences between crafts and unions, 
and many others, are left to the unrestricted 
bargaining between the parties. 

Having just passed through a series of critical 
strikes and conflicts which seriously crippled 
the national economy, and being presently in a 
somewhat tranquil period but undoubtedly head- 
ing for further conflicts due to price rises in 
the commodity market, this would seem to be a 
good time to consider the problem rationally, 
and attempt an intelligent solution. 

Through the ages, man has by rationalization 
solved many of the conflicts between man and 
man, particularly when those conflicts affected 
the whole of the community, by governmental 
intervention or law, resulting in a justice which 
has been fair, or reasonably so, to all parties 
involved. Why then cannot the problem of em- 
ployment be subjected to some such treatment 
of government intervention and law, which 
would require the parties to submit their con- 
troversies to a peaceable solution by compulsory 
arbitration? 

To prohibit by law strikes and lockouts, if 
enforceable, would solve the problem for the 
consumer public, but would be highly unjust to 
the employer and employee unless a satisfactory 
substitute for the bargaining power of the 
parties were simultaneously created. What could 
be such a satisfactory solution, by law, which 
would be fair to the parties and the nation alike? 
In other fields of human relations, when conflicts 
affect the community or nation, it is common- 
place to compel the parties to submit the con- 
troversy to a governmental tribunal for a deci- 
sion, and compliance with the resulting decision 
is compelled, with the power of the government. 
As applied to the labor controversies, compul- 
sory arbitration would, it is true, compel an 
employer to continue to employ persons under 





2. Address before National Founders Association of 
New York, November 17th, 1943. 








DecemBeER, 1946] 


terms with which he is not in full agreement, 
and upon terms imposed upon him by a tribu- 
nal. But would the employers’ freedom of con- 
tract be impaired very much more than they are 
at the present time when his employees as mem- 
bers of a national union can collectively demand 
terms which are unreasonable to the employer, 
and when his industry is so large and his em- 
ployees so many that there is no reserve labor 
pool big enough to supplant his employees with 
others? In such circumstances, the employer’s 
only alternative is to shut down at the risk of 
government seizure or give in to whatever is 
demanded by the representatives of his em- 
ployees, however unreasonable, in the hope he 
can pass-on the excess to the consumer public. 

On the other hand, to deny employees the 
privilege of collectively refusing to work would 
compel servitude at the terms laid down by the 
arbitrators. However, under present methods, 
in the last analysis, the employees engage in 
an economic warfare in which the large em- 
ployers with large financial reserves in a pro- 
longed stoppage can force submission to terms 
by starving the employees and their families, 
while the economics of the whole nation are 
paralyzed, since the economic endurance of the 
employer is still greater in most instances than 
that of the employee groups. 


A FAIRER TRIBUNAL 


Can we not after centuries of experience in 
jurisprudence create a tribunal which will be 


fairer to the parties than the economic warfare. 


of free bargaining, under the pressure of eco- 
nomic strength and withholding power, and 
which will outweigh the resulting restrictions 
and interference with the freedom of the par- 
ties? Must the anarchy of the free market in 
labor relations be continued, with one of the 
real parties in interest, the consuming public, 
incapable of any controls, except to form an 
opinion and influence the parties with such 
public opinion? Can not we in a representative 
democracy delegate to a trained tribunal, by 
law, the power to settle the terms of employ- 
ment when the parties cannot agree upon them, 
and require the continuation of the enterprises, 
upon terms determined after a fair considera- 
- tion of the points of conflict? It would seem that, 
since employment contracts are being bargained 
for on a national basis, often resulting in pro- 
duction and service stoppages over the entire 
nation, and causing an acute economic crisis, 
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these questions must be answered in the 
affirmative. 

As applied to one phase of industrial disputes, 
Lloyd K. Garrison of the National Labor Board, 
a distinguished lawyer in the field of industrial 
relations, in an address in 1943 to the American 
Management Association said: 


“In the more controversial field of disputes, 
two things seem to me to stand out. One is the 
spread of the idea that arbitration should be the 
final step in the grievance procedure, a view 
which the industry as well as the labor and 
public members of the War Labor Board have 
been consistently supporting. The more I see of 
modern industrial plants, the more they seem to 
me to be communities of people; and as every 
community needs a system of discipline, and a 
system of impartial justice to administer it, so 
the addition of arbitration to the grievance pro- 
cedure is simply the bringing in, as it were, of 
the judge without whom no community can 
really get along.” 


Once we have decided that arbitration is a 
just substitute for the strike and lockout, and 
that the individual right of the employer and 
employee should give way to the greater right 
of the whole nation, we still have the difficult 
problem of creating a plan in which all parties 
will have the degree of confidence necessary to 
insure its success. 

In recent years we have witnessed many occa- 
sions when collective bargaining broke down and 
caused stoppages of industries affecting the 
public interest. The federal government stepped 
in and took possession of the industries and the 
governmental managers then contracted for 
labor at nearly the terms of the employees. The 
employer could then regain possession of his 
enterprise only by ratifying the acts of the 
governmental managers. This is a summary 
process which cannot be rationalized as fair to 
the employer. Instead of a solution, it is an 
additional evil which must be cured. 

Through centuries we have developed ideas of 
jurisprudence which have as their basis the idea 
that both contestants in a controversy submit 
their evidence and contentions to a tribunal 
trained to be impartial and fair, and which is 
governed by principles of law and reason, after 
which the conflict is determined by such tri- 
bunal, and enforced by the power of the gov- 
ernment. While developing these ideas of set- 
tling conflicts by rule of law and justice, we have 
also trained many men in methods, impartiality, 
and ideas of how to administer justice in set- 
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tling these disputes. Thus, we have ample ex- 
perience and training for the project here 
suggested. 


SoME CONCRETE SUGGESTIONS 


The compulsory arbitration required for a 
solution of labor difficulties could take one of 
several forms. It could on the one hand be 
required by law that all contracts of employment 
provide for an agreed method of arbitration, 
leaving to the parties themselves the selection 
of the arbitrators and the procedure for arbitra- 
tion. On the other hand, it could be provided 
that arbitration tribunals be created by the state 
and federal governments, which by law would 
provide for the selection of the personnel and 
the procedure for the determination of all labor 
disputes. Or it could be provided that the parties 
agree on the personne] and procedure of arbitra- 
tion, and failing to agree or to carry out the 
agreement, the dispute must then be submitted 
and determined by the tribunal created by law. 
Of course, in any case, there would still remain 
in use the present methods of bargaining be- 
tween the parties which should settle by agree- 
ment, as now, most labor difficulties. But, in 
those difficult cases where the parties by bar- 
‘gaining cannot agree upon the interpretation of 
the existing contract, or the terms of a new 
contract, or other matters which cause labor 
disputes, the agreed arbitrators or the govern- 
mental tribunal would have to interpret the con- 
tract or make a new contract for the parties, 
after hearing the evidence and contentions of 
the parties. 

In the past many labor controversies have 
been submitted to arbitration by agreement. 
Why then should it be such a tremendous step 
to require by law their submission to arbitra- 
tion, in the event arbitration cannot be agreed 
upon 

In establishing such a procedure, much 
thought must be given to many potential prob- 
lems. The arbitration tribunals must be staffed 
by persons trained to be fair and impartial, and 
such persons must have evidenced impartiality 
and fairness by their previous conduct and 
work. Some degree of uniformity between the 
states and the federal government must be ac- 
complished. The decisions must not follow a 
standard of “split the difference” as is too often 
prevalent in arbitrations, but should render 
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decisions based upon the evidence and upon prin- 
ciples of justice to the parties and the consumer 
public. The taking of evidence should be stream- 
lined to the greatest extent possible, commen- 
surate with fairness and justice. Hearings 
must be promptly had and decisions rendered 
within a short time after the cases are filed. 
The penalty on an employer for failure to 
comply with an award should be a fine, or, if 
necessary, condemnation of the enterprise for 
resale to others at a fair value. The penalty 
on an employee for failure to comply with an 
award should be a fine against the individual 
or the union, or both, but should not include 
blacklisting against any other job. These and 
many other problems will have to be solved 
by intelligent rationalization in the democratic 
process. The anarchy now existing in labor 
relations and the stultifying results upon our 
economy, however, makes their solution im- 
perative. 


SOME OBJECTIONS CONSIDERED 


The opponents of any plan of compulsory ar- 
bitration, which includes most segments of both 
labor and employers, contend that under the 
American system of government and economics, 
a third party should not be allowed to make a 
contract for the two participants of the contract 
and they urge that the federal constitution pro- 
hibits it. 

The freedom to make one’s own contract, the 
prohibition of involuntary servitude, and the 
due process clause of the federal constitution, 
must be considered. The examination of these 
constitutional questions, however, should be 
undertaken realistically and not from a technical 
or sentimental viewpoint. 

With the growth of large industries and the 
large national unions, we have developed general 
disputes which cut across all industries of a 
certain type at the same time, resulting in 
standardized and uniform contracts which are 
general in their application to all industry. 
Those contracts are made by a few representa- 
tives of the employers and a few representatives 
of the employees in a metropolitan hotel or 
office, and not infrequently in the office of the 
secretary of labor or the president of the United 
States. How much actual freedom of contract 
exists under such conditions for the single em- 
ployer of the single employee? The employer 
a representative of an employer group, and the 
has delegated his rights to make his contract to 
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employee has delegated his right to make his 
contract to a union representative of a national 
union. These methods now in general use result 
in a contract of employment affecting hundreds 
of industries and millions of employees, being 
negotiated, fixed and determined by a very few 
representatives in a distant city, and about the 
only participation by the real parties is to read 
the developments and results in the newspaper. 
When viewed in the light of such existing con- 
ditions, how can the freedom to contract of the 
individual employer or employee be seriously 
impaired by providing by law that if the repre- 
sentatives of the parties cannot agree, then they 
must submit to an agreed arbitration, and fail- 
ing to do so, must then submit their respective 
claims and contentions to an impartial tribunal 
for determination? The only innovation of com- 
pulsory arbitration would be to have the gov- 
ernment help select an impartial third party 
group to interpret or make the contract when 
the representatives of the parties cannot agree. 

John L. Lewis has said that compulsory arbi- 
tration would result in slavery of all labor and 
therefore involuntary servitude. But, if a coal 
miner must belong to the United Mine Workers 
Union to work in any of the mines in his com- 
munity where it is the exclusive bargaining 
agent, how much less involuntary servitude ac- 
tually exists in requiring him to work under a 
contract negotiated by John L. Lewis in the 
office of the president of the United States, as 
compared with one fixed and determined by 
agreed arbitrators or by a governmental tribu- 
nal after a full hearing of the facts and con- 
tentions of the parties? 


SURMOUNTING CONSTITUTIONAL HURDLES 


The major difficulty in adopting compulsory 
arbitration would be the interpretation given 
two decisions of the Supreme Court of the 
United States decided about twenty-five years 
ago in declaring unconstitutional the Kansas 
arbitration courts. One is the opinion of Mr. 


3. Charles Wolff Packing Company v. Court of In- 
dustrial Relations of Kansas, 262 U.S. 522, 438 S. Ct. 
630, 67 L. Ed. 1103; 267 U.S. 552, 45 S. Ct. 441, 69 
L. Ed. 785. 


4. Dorchy v. State of Kansas, 44 S. Ct., 323, 68 L. 
Ed. 686. 





5. National Labor Relations Board v. Jones and 
Laughlin Steel Corp., 57 S. Ct. 615, 81 L . Ed. 893. 

6. Sunshine Anthracite Coal Co. v. Adkins, 60 S. 
Ct. 907, 84 L. Ed. 1263. 


7. Opp Cotton Mills v. Admr. of Wage and Hour 
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Justice Taft in the Wolff Packing Company case 
in 1923,3 and the other, the opinion of Mr. Jus- 
tice Brandeis in the Dorchy case in 1924,‘ both 
of which held that the federal constitution 
barred the establishment of industrial courts by 
the states. There is, however, no decision as to 
the federal power. Moreover, in the light of 
more recent decisions of the Court, it seems 
likely that the exercise of a similar power by 
the states at the present time would not be 
barred. 

Many evidences of this change in constitu- 
tional law present themselves. The National 
Labor Relations Act of 1945 was upheld in the 
Jones & Laughlin Steel Corporation Case,5 as 
was the Bituminous Coal Conservation Act of 
1937 in the Sunshine Anthracite Coal Company 
Case.* Likewise, the Fair Labor Standards Act 
of 19387, and the National Railway Adjustment 
Board of the Railway Labor Act® have been held 
constitutional. More recently there is the deci- 
sion of the Court in the County Garden Market 
Case,? where it upheld the act creating the 
O.P.A. with power to regulate most prices in 
all business and industry, and where, with 
respect to the right of freedom to contract, the 
Court said that the right to buy and sell is not 
an absolute right, but one subject to govern- 
ment regulation. 

With respect to state legislation, there has 
also been a marked change in constitutional con- 
struction. In the West Coast Hotel Company 
case,19 Justice Hughes for the Court upheld the 
minimum wage law of Washington, expressly 
overruling the Adkins Case,!! and said: 

“The exercise of police power must be consid- 
ered in the light of current economic condi- 
tions. Constitutional limitations are restricted 
by the power of the states to regulate evils which 


menace the health, safety, morals or welfare of 
the people.” 


And Justice Reed speaking for the Court in 
the Viex Case,!2 said: 


“All contracts are made subject to the para- 
mount authority of the state to safeguard the 


Division of Dept. of Labor, 61 S. Ct. 524, 85 L. Ed. 624; 
U. S. v. Danby, 61 S. Ct. 451, 85 L. Ed. 609. 

8. Washington Terminal Co. v. Boswell, 63 S. Ct. 
1430, 87 L. Ed. 1694. 

9. Country Gardens Market v. Bowels, 141 Fed. 
(2nd) 540, Cer. denied, 64 S. Ct. 1264, 88 L. Ed. 1582. 

10. West Coast Hotel Co. v. Parrish, 57 S. Ct. 578, 
81 L. Ed. 703. 

11. Adkins v. hildren’s Hospital, 43 S. Ct. 394, 67 L. 
Ed. 785. 

12. Viex v. Sixth Ward Bldg. & Loan of Newark, 
60 S. Ct. 792, 84 L. Ed. 1061. 
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vital interest of its ery in health, morals, 
fety and economic needs.” 
is the Meadowmoor Case,!* the Court held 


that “ample discretion is given a state to deal 
with manifestations of force in settlement of 
industrial conflicts.” Likewise, in the Nebbia 
Case,14 the Court held that the state of New 
York had the power without constitutional bar 
to make reasonable regulations in the common 
interest. Thus, the arbitrary action and un- 
reasonable restraints found to exist in the 
Kansas industrial courts in 1923 and 1924 by 
the Court are not found in later years by the 
Court in state legislation which seems as far 
reaching as compulsory arbitration in affecting 
the rights of the individual to the freedom to 
contract, to due process of law, and to protec- 
tion against involuntary servitude. 

All decisions of the United States Supreme 
Court have held that the right to freedom of 
contract is not absolute, but is always subject 
to reasonable restraints. The turning point of 
the decision has been the time in history when 
the construction is being made. A famous hu- 
morist has said: “The Supreme Court follows 
the election returns,” which is no criticism of 
the Court, as its decisions should be balanced 
by the democratic process, as well as by the 
changing needs and requirements of the nation. 
The constitution has always been found flexible 
enough to meet those changing needs and re- 
quirements, and that flexibility will continue 
in the future. 

These views are supported by Sidney Post 


Simpson, who in 1925 in the Harvard Law Re- 


view, said: 


“Compulsory arbitration is due process of law 
when applied to public utility industries or to 
essential industries which are organized in large 
units of productions, or which have national 
labor organizations, so that the result of a labor 
dispute is likely to be a national stoppage or 
operation which will be disastrous to the public.” 

“Compulsory investigation not involving pro- 
hibition of strikes pending award clearly does 
not involve involuntary servitude in violation of 
the Thirteenth Amendment. Neither does com- 
pulsory investigation where there is a prohibi- 
tion of strikes pending award. The individual 
workman may quit. It is not involuntary servi- 
tude to forbid him to quit temporarily in concert 
with his fellows, when he intends to return to 
the employment and to secure concessions from 


13. Milk Wagon Drivers Union v. Meadowmoor 
Dairies, 61 S. Ct. 552, 85 L. Ed. 836. 
14. Nebbia v. People, 54 S. Ct. 505. 
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his employer. The same principle applies to com- 
pulsory arbitration.”15 

Thus, it would seem likely, in view of the 
decisions and the known flexibility of the con- 
stitution, that compulsory arbitration is pos- 
sible without a constitutional amendment. Even 
if it were true that a constitutional amendment 
were necessary, the hazards of labor disputes 
to the national economy are so great that such 
an amendment would be justified, and it is quite 
likely that the people would grant the needed 
power by an amendment. 

If we adopt the view of the opponents of 
compulsory arbitration, and accept the right of 
freedom to contract in an abstract or technical 
sense as being absolute in all cases, it necessarily 
follows that our major railroads and industries 
as employers then have the complete right not 
to contract with their employees except on their 
own terms, however oppressive and unfair those 
terms, and to cease to operate indefinitely. No- 
body would successfully contend that an em- 
ployer has such a complete freedom of contract. 

Conversely, it may not be successfully con- 
tended that groups of people numbering into 
the hundreds of thousands, as employees of 
railroads or industries, have an absolute right 
to work only on their own terms, and failing 
to get those terms, however unreasonable, : to 
discontinue indefinitely their work as a group, 
compelling the railroad or industry to cease 
operations. 

The constitutional prohibitions against in- 
voluntary servitude, the freedom to contract, 
and the requirement of due process must be 
interpreted not in the light of the employment 
of a blacksmith and helper in a small enterprise, 
but in the light of our massive industries and 
enterprises, with terms of employment fixed on 
a national basis and scale by a few represen- 
tatives of national labor unions, and a few 
representatives of large employer associations. 

In the economy of the nation as it presently 
exists, freedom of the individual and his rights 
under the constitution have had to yield at 
many points to meet the needs and requirements 
of the whole society. The need for an exception 
to this general rule in the case of labor relations 
does not exist. 


15. Compulsory Investigation and Arbitration,” Har- 
vard Law Review. 1925 page 791-2. 
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COMPULSORY ARBITRATION IN PRACTICE 


What effect would the adoption of a compul- 
sory arbitration plan have upon the parties to 
a dispute? 

As for the employers, there would of course 
be a degree of outside regulation by the 
arbitrators, affecting the rights of the owners 
to do as they please. Because of this, such a 
plan might be violently opposed by some busi- 
ness groups. But such outside regulations 
would only affect the labor cost side of the en- 
terpise, and other owner’s power of regulating 
this phase of his- business is now largely con- 
trolled by outside factors over which he has 
little or no control. Therefore, the actual 
difference to the individual enterprises would 
be slight. 

Likewise, on the employees’ side, the union 
leaders would protest the adoption of a com- 
pulsory arbitration plan largely on the ground 
that it would destroy the effectiveness of the 
unions, and would therefore ultimately destroy 
the unions themselves. But such an argument 
is not sound, since the workers under such a 
plan would have greater need to act collectively. 
in presenting their cases to the arbitrators, and 
labor unions with leadership trained and capa- 
ble of presenting such cases with statistics and 
reason could best perform such services. While 
this may change the character and type of union 
leaders, it would be an improvement and mem- 
bership in the unions would most likely increase 
because of it. Therefore, the adoption of such a 
plan should strengthen unions instead of weak- 
ening them. 

Many attempts at solving labor disputes, short 
of compulsory arbitration, have been tried, the 
most notable of which are the Colorado and 
Minnesota plans. They provide for a compulsory 


16. Following are some general references: 

Compulsory Arbitration of Labor Disputes, by Nor- 
man Cowper. Economic Record. (Melbourne) 1938. 
J. E. Johnson. H. W. Wilson Company, 1945. 

Toward Industrial Peace in Australia, by O. De R. 
Foenander. Melbourne University Press, 1937. 

“Industrial Relations in Denmark.” E. Gjessing. 
Monthly Labor Review, 1937. 

Government of Labor Relations in Sweden, by James 
J. Robbins. University of North Carolina. Press, 1942. 

“Australia Adapts Industrial Arbitration to War 
Time Conditions,” by E. J. Riches. Far Eastern Survey, 
1941, 

“Restoration of Compulsory Arbitration in New Zea- 
land,” E. J. Riches. International Labor Review, 1936. 
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investigation during a cooling off period before 
a strike. While these plans have had a measure 
of success in heading off a great number of 
strikes, they do not meet the need of the large 
national conflicts as is evidenced by the recent 
national railroad strike, where a similar plan 
under the Federal Railway Act is in force. All 
of these plans are in the last analysis, only pro- 
visions for delay or cooling off periods. As has 
been weli said, such attempts at cooling off 
periods have only produced heating up periods. 


Compulsory arbitration by law is in force in 
other parts of the world, in Denmark, Sweden, 
Australia, New Zealand and Great Britain. 
While their respective plans have run into some 
trouble and imperfections, as will any plan, 
nevertheless, through many years they have 
worked well and in the interest of all parties.'¢ 
While the difference between the economies and 
people of those countries and ours must be taken 
into account, it would seem nevertheless that 
their success with such a plan can be duplicated 
by adaptation to our economy and people. Our 
so-called genius for self government should 
make it possible for us to avoid most of the 
difficulties they have had. 


If we as a civilized nation, in collective action 
with other civilized nations under the United 
Nations Charter, can and must attain peace 
among nations by international tribunals to 
settle differences between nations, then certainly 
we can prevent labor wars, which sometimes 
approach civil wars, by overcoming the self im- 
posed anarchy of non-governmental intervention 
in labor disputes, in the interest of the whole 
nation without injustice to the disputants them- 
selves. In the interest of our highly developed 
system and society in this advanced industrial 
age we must try to do so, and soon. 


“Commonwealth and State Systems of Industrial 
Arbitration.” R. Ashbrunner. Employers Review, (Syd- 
ney) 1941. 

“Court of Arbitrations in New Zealand,” by W. R. 
Tuck. Economic Record, (Melbourne) 1941. 

“Labor Courts” by Henry Binet. /nternational Labor, 
1938. 

Industrial Arbitration in Great Britain, by W. W. 
MacKenzie. Oxford Press, (London) 1929. 

“Arbitration in Industrial Labor Disputes, Economist, 
(London) 1941. 

“Industrial Disputes in Sweden,” Monthly Labor Re- 
view, 1937. 

“Compulsory Arbitration in Great Britain,” /nterna- 
tional Labour Review, 1940. 
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An Analogy in Support of the World Court 


JOHN G. BUCHANAN 


THREE YEARS AFTER the treaty of peace by 
which the independence of the United States of 
America was recognized, John Jay wrote to 
Washington, “I am uneasy and apprehensive, 
more so than during the war.’’ One hundred and 
two years later John Fiske, in his great work 
The Critical Period of American History wrote: 
“It is not too much to say that the period of five 
years following the peace of 1783 was the most 
critical moment in all the history of the Amer- 
ican people.” 

Who of us at the present time is not uneasy 
and apprehensive, perhaps more so than during 
the war? In international affairs it is not too 
much to say that the present period is the most 
critical moment in all the history of the world. 

The crisis that followed the peace of 1783 was 
averted by the formation of the government 
under the Constitution. How is the present 
crisis to be averted? We may say now, just as 
Woodrow Wilson said in 1918, “What we seek 
is the reign of law, based upon the consent of 
the governed, and sustained by the organized 
opinion of mankind.” How can we attain the 
reign of law among nations? Let us see how it 
was attained among the states of the American 
Union. — 


Article III, Section 2, of the Constitution pro- 
vides that the judicial power shall extend, among 
other cases, to controversies between two or 
more states, and that in cases in which a state 
shall be a party the Supreme Court shall have 
original jurisdiction. In Number 80 of The 
Federalist, Hamilton said that this power was 
perhaps not less essential to the peace of the 
Union than the power of determining causes in 
which foreigners are parties, and he added: 


“History gives us a horrid picture of the dis- 
sensions and private wars which distracted and 
desolated Germany prior to the institution of 
the Imperial Chamber by Maximilian, towards 
the close of the fifteenth century; and informs 
us, at the same time, of the vast influence of 
that institution in appeasing the disorders and 
establishing the tranquility of the empire. This 





Mr. Buchanan is a member of the Pittsburgh bar, 


and immediate past president of the Pennsylvania Bar 
Association. 


was a court invested with authority to decide 
finally all differences among the members of the 
Germanic body.” He went on to say: “Whatever 
practices may have a tendency to disturb the 
harmony between the states are proper objects 
of federal superintendence and control.” 


During the period before the Constitution, 
from 1779 to 1785, eight controversies between 
states had been presented to Congress with a 
view to determination, in accordance with the 
Articles of Confederation, by courts of five or 
more commissioners or judges appointed by the 
parties or selected by lot from lists of persons 
named by Congress out of each of the United 
States. Only one of these cases, however, had 
come to trial before the adoption of the Con- 
stitution. 

With a view to ascertaining what light our 
legal history might throw upon the possibility 
of judicial settlement of controversies between 
nations, I have examined the United States 
Reports and made a list of all the cases which 
I could find where jurisdiction has been sus- 
tained in controversies between states. I have 
found sixty-five of them, beginning with New 
York v. Connecticut, in 1799, and continuing to 
Nebraska v. Wyoming, in which the decree was 
entered in October, 1945, and several other cases 
between states now pending before the Supreme 
Court. They are cited in an appendix hereto. 

A large variety of subjects are dealt with in 
these cases between states. The first of them 
had to do with land which had been the subject 
of grants by both parties. Many cases involve 
the determination of state boundaries. In some 
cases compacts between the parties are con- 
strued by the court, as to boundaries and bridges 
over boundary rivers. There is one case involv- 
ing extradition—one of the few cases where the 
result was nugatory. Obstructions to navigation 
are complained of. The disposal of sewage is 
regulated. Rights to the use of water of streams 
are adjudicated. Foreclosure on property held as 
security is decreed and judgment is entered for 
the balance. The ante bellum debt of Virginia is 
apportioned between that state and West Vir- 
ginia. Interference with interstate commerce in 
natural gas is enjoined. Responsibility for flood- 
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ing is inquired into. The domicile of a decedent 
for inheritance tax purposes is determined where 
four states claim such sums as would in the 
aggregate amount to more than the total estate. 
The drainage of surface water is regulated. So 
is the drainage of the water of the Great Lakes 
into the Mississippi, in a cause in which thirteen 
states are parties or interveners. Specific per- 
formance of a contract to build a bridge is de- 
creed. The dumping of garbage into rivers is 
enjoined. In short, matters involving health, 
property, obligations, sovereignty, all have been 
submitted to the arbitrament of the Supreme 
Court in the exercise of a jurisdiction that is 
made mandatory on the states by the Constjtu- 
tion. The result has been peace within our bor- 
ders for more than a century and a half except 
for four years of civil war. 

Should not the example of the states of the 
Union be followed by the nations of the world? 
Conceivable losses in complying with the judg- 
ments of a world court would amount to no more 
than the merest fraction of the losses to be in- 
curred in a war waged with atomic bombs. 

The Constitution does not explicitly grant 
jurisdiction in cases in which the United States 
and a state are opposing parties. In the course 
of my search for cases between states, however, 
without endeavoring to find all cases in which 
the United States was opposed to a state, I hap- 
pened to find and I examined thirty-six such 
cases. These also are listed in an appendix. In 
some of them the United States brought original 
suits in the Supreme Court against states of the 
Union. In others, by statute, jurisdiction was 
given to the federal courts to entertain suits 
against the United States, and states were mov- 
ing parties. Some of them originated in the 
Court of Claims. In still other cases the United 
States intervened in suits between states pend- 
ing in the Supreme Court. In others it had ap- 
peared in cases in state courts or had initiated 
proceedings in lower federal courts. 

The suits in which the United States has been 
impleaded with a state, like those between two 
states, exhibit a wide variety of subjects of con- 
troversy: obstructions to navigation, statutory 
claims, set-off of claims by the United States, 
debts, interest, boundaries, title to land (includ- 
ing the beds of streams), accounting for a trust 
res, taxes on state activities, costs, diversion of 
lake waters, abandonment of railroad lines and 
services, discrimination in railroad fares be- 
tween intrastate and interstate commerce, 
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penalties for violation of safety statutes, state 
tax liens on lands of the United States, priorities 
of state and federal claims, state taxes on estates 
of Indians, regulation of charges by a state for 
use of its waterfront facilities. 

International law, of course, is not concerned 
merely with controversies between states or 
nations. It has a much wider scope; and the 
United States Supreme Court, in common with 
the courts of all other nations, has had to decide 
many controversies on principles of interna- 
tional law in which a state or nation was not a 
party. Let me name a few of the topics upon 
which it has rendered notable decisions: the 
recognition of states; the conclusiveness of 
foreign judgments; extraterritorialty (for in- 
stance in the matter of the jurisdiction of con- 
sular courts); jurisdiction over vessels on the 
high seas; the capture of vessels as prize of war; 
the effect of war on the property of enemy 
aliens, on contracts with enemy citizens, on the 
rights and duties of neutral states; the effect 
of civil war. You will note how many of these 
topics have to do with war. It is a sad com- 
mentary on the history of international rela- 
tions that the most famous of all treatises on 
international law, that of Grotius, is entitled 
On the Law of War and of Peace. 

The United Nations charter contemplates 
jurisdiction of the International Court of Jus- 
tice only in cases in which the parties are states 
that are members of the United Nations. Wrongs 
to subjects or citizens of a state, as distin- 
guished from the state itself, have often proved 
to be casus belli. At the instance of a member of 
the United Nations, the Court should redress . 
such wrongs. 

In formulating the international law of the 
future the World Court should, I believe, not 
limit its jurisdiction by avoiding the decision 
of political questions. The maintenance of peace 
requires the disposition of such questions in 
international lawsuits as well as of questions of 
life, liberty and property. A decision as to 
boundary, involving the extent of territorial 
sovereignty of a state, has been made without 
hesitation by the United States Supreme Court, 
and has been made in numerous cases. If such a 
question can be decided by a court, any question 
relating to the external affairs of a state may 
be decided by a court. 

The International Court of Justice in the 
United Nations organization is constituted in 
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such a manner as to command the respect of 
the member states. The only two great powers 
which never adhered to the present Permanent 
Court of International Justice, the United 
States and Russia, are, with all of the other 
great allies, members of the new organization 
and ipso facto adherents to its court. The 
United States has submitted itself to the juris- 
diction of the new court, though with a reser- 
vation as to domestic questions which appears 
to me unnecessary and unfortunate; and all the 
other great powers except Russia have made 
submission in controversies among the powers 
submitting to the jurisdiction. 

The execution of the court’s judgments, if a 
party is recalcitrant, should be undertaken by 
the United Nations by employing any necessary 
force, that international law may be sustained 
by as great a sanction as municipal law. The 


' members of the bar of the United States should 


throw the weight of their moral influence into 
the scale in support of the judicial branch of 
the new organization. Let us encourage the 
good neighbor policy. Let us help to bring 
about, so far as possible, the amicable settle- 
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ment out of court of disputes between nations 
as well as between individuals. Most disputes 
can be so settled, but only if it is known that 
there is a court which may be appealed to to do 
justice and to enforce justice between the parties 
if their disputes are not settled. And when 
the new court is appealed to, whether by our 
nation or by. another nation against our nation, 
let us recognize its competence, and recognize 
too that its judgment must be obeyed and that 
disobedience to that judgment would be a 
greater wrong than the wrong which the judg- 
ment redresses, or, as it may perhaps seem to 
us, fails to redress. 

“Of Law,” said Richard Hooker three and a 
half centuries ago, “there can be no less ac- 
knowledged than that her seat is the bosom of 
God, her voice the harmony of the world. All 
things in heaven and earth do her homage—the 
very least as feeling her care, and the greatest 
as not exempted from her power.” May I add 
that there can be no peace and order in the 
world if the greatest nations shall be exempted 
from the power of the law of nations? 
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APPENDIX .I 

Cases Between States in the Supreme Court 

of the United States 

New York v. Connecticut, 4 Dall. 1, 3,6 (1799). 

New Jersey v. New York, 3 Pet. 461 (1830); 
5 id. 284; 6 id. 323 (1832). 

Rhode Island v. Massachusetts, 7 Pet. 651 
(1883) ; 11 id. 226; 12 id. 657, 755; 13 id. 23; 
14 id. 210; 15 id. 233; 4 How. 591 (1846). 

Missouri v. Iowa, 7 How. 660 (1849); 10 id. 
1 (1850). 

Florida v. Georgia (United States, intervener), 
11 How. 293 (1850); 17 id. 478 (1854). 

Alabama v. Georgia, 23 How. 505 (1859). 

Kentucky v. Dennison, Governor of Ohio, 24 
How. 66 (1860). 

Virginia v. West Virginia, 11 Wall. 39, 67 
(1870). 

Missouri v. Kentucky, 11 Wall. 395 (1870). 

South Carolina v. Georgia, 93 U. S. 4 (1876). 

Indiana v. Kentucky, 136 U. S. 479 (1890); 
159 id. 275; 163 id. 520; 167 id. 270 (1897). 

Nebraska v. Iowa, 143 U. S. 359 (1892); 145 
id. 519 (1892). 

Iowa v. Illinois, 147 U. S. 1 (1893); 151 id. 


238; 202 id. 59 (1906). 

Virginia v. Tennessee, 148 U. S. 503 (1893) ; 
158 id. 267 (1895). 

Missouri v. Iowa, 160 U. S. 688 (1896); 165 
id. 118 (1897). 

Tennessee v. Virginia, 177 U. S. 501 (1900) ; 
190 id. 64 (1903). 

Missouri v. Illinois, 180 U. S. 208 (1901); 
200 id. 496; 202 id. 598 (1906). 

Kansas v. Colorado (United States, inter- 
vener), 185 U. S. 125 (1902) ; 206 id. 46 (1907). 

South Dakota v. North Carolina, 192 U. S. 
286 (1904). 

Missouri v. Nebraska, 196 U. S. 23 (1904); 
197 id. 577 (1905). 

Louisiana v. Mississippi, 202 U. S. 1, 58 
(1906). 

Virginia v. West Virginia, 206 U. S. 290 
(1907) ; 209 id. 514; 220 id. 1; 222 id. 17; 231 
id. 89; 234 id. 117; 238 id. 202; 241 id. 531; 
246 id. 565; 39 S. Ct. 389 (1919). 

Washington v. Oregon, 211 U. S. 127 (1908) ; 
214 id. 205 (1909). 

Missouri v. Kansas, 213 U. S. 78 (1909). 

Maryland v. West Virginia, 217 U. S. 1, 577 
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(1910) ; 225 id. 1 (1912). 

North Carolina v. Tennessee, 235 U. S. 1 
(1914) ; 240 id. 652 (1916). 

Arkansas v. Tennessee, 246 U. S. 158 (1918); 
247 id. 461; 269 id. 153; 271 id. 629 (1926). 

New York v. New Jersey, 249 U. S. 202 
(1918) ; 256 id. 296 (1921). 

Tennessee v. Arkansas, 249 U. S. 588 (1919). 

Arkansas v. Mississippi, 250 U. S. 39 (1919) ; 
252 id. 344; 256 id. 28 (1921). 

Minnesota v. Wisconsin, 252 U. S. 273 (1920); 
254 id. 14; 258 id. 149 (1922). 

Oklahoma v. Texas (United States, Inter- 
vener), 252 U. S. 372 (1920); 253 id. 465; 256 
id. 70, 602; 257 id. 308; 258 id. 574; 259 id. 565; 
260 id. 606, 711; 261 id. 340, 345; 262 id. 505, 
724; 264 id. 565; 265 id. 76, 490, 493, 500, 505, 
513; 266 id. 298, 303, 546; 268 id. 252; 269 id. 


314; 272 id. 21; 273 id. 93; 274 id. 713, 714; . 


_ 276 id. 596; 281 id. 109 (1930). 

Georgia v. South Carolina, 253 U. S. 477 
(1920) ; 257 id. 516; 259 id. 572 (1922). 

Wyoming v. Colorado, 259 U. S..419, 496; 
260 id. 1 (1922). 

Pennsylvania v. West Virginia, 262 U. S. 533, 
623; 263 id. 350 (1923). 

Ohio v. West Virginia, 262 U. S. 533, 623; 
263 id. 350 (1923). 

North Dakota v. Minnesota, 263 U. S. 365, 
583 (1923) 275 id. 279; 276 id. 557, 558; 283 
id. 788 (1931). 

New Mexico v. Texas, 264 U. S. 574 (1924). 

New Mexico v. Colorado, 267 U. S. 30; 268 
id. 108 (1925). 

Michigan v. Wisconsin, 270 U. S. 295; 272 
id. 398 (1926). 

Massachusetts v. New York, 271 U. S. 65, 
636 (1926). 

Wisconsin, Minnesota, Ohio and Pennsylvania 
v. Illinois (Louisiana, Missouri, Arkansas, Miss- 
issippi, Kentucky and Tennessee, intervening 
defendants), 278 U. S. 367 (1928) ; 281 id. 179, 
696; 288 id. 587; 289 id. 395, 710; 309 id. 569, 
636; 311 id. 107; 313 id. 547 (1940). 


Michigan v. Illinois , 

New York v. Illinois 278 U. S. 867 (1928) ; 
281 id. 179, 696; 288 id. 587; 289 id. 395, 710; 
309 id. 569, 636; 311 id. 107; 313 id. 547 (1940). 

Kentucky v. Indiana, 281 U. S. 163 (1930); 
313 id. 601 (1941). 

Connecticut v. Massachusetts, 282 U. S. 660 
(19381). 

New Jersey v. New York (Pennsylvania, 
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intervener), 283 U. S. 336, 805 (1931). 

Arizona v. California, Nevada, Utah, New 
Mexico, Colorado and Wyoming, 283 U. S. 423 
(1931). 

New Jersey v. City of New York, 283 U. 8. 
473 (1931); 284 id. 585; 290 id. 237 (1933). 

Wyoming v. Colorado, 286 U. S. 494 (1932) ; 
298 id. 573; 309 id. 572 (1940). 

Vermont v. New Hampshire, 289 U. S. 593, 
598, 600 (1933). 

New Jersey v. Delaware, 291 U.S. 361 (1934) ; 
295 id. 674 (1935). 

Arizona v. California, Colorado, Nevada, New’ 
Mexico, Utah and Wyoming, 292 U. 8S. 341 
(1934). 

Nebraska v. Wyoming and Colorado (United 
States, intervener), 295 U. S. 40 (1935); 296 
id. 553; 304 id. 545; 65 S. Ct. 1832 (1945). 

Wisconsin v. Michigan, 295 U. S. 455 (1935) ; 
297 id. 547 (1936). 

Texas v. New Mexico, 296 U. 8S. 547 (1935) ; 
297 id. 693, 698; 298 id. 639, 644; 300 id. 645; 
302 id. 658; 304 id. 551; 308 id. 503, 510 (1939). 

Washington v. Oregon, 297 U. S. 517 (1936). 

Arizona v. California, Colorado, New Mexico, 
Utah, Wyoming and Nevada, 298 U. S. 558 
(1936). 

Texas v. Florida, New York and Massachu- 
setts, 306 U. S. 398 (1939). 

Arkansas v. Tennessee, 310 U. S. 563 (1940) ; 
311 id. 1; 312 id. 664 (1941). 

Pennsylvania v. New Jersey, 310 U. S. 612 
(1940). 

Colorado v. Kansas, 320 U. S. 383 (1943); 
322 id. 708 (1944). 

Illinois v. Indiana, 320 U. S. 709 (1943) ; 321 
id. 746, 752; 322 id. 714; 323 id. 672; 325 id. 
836; 66 S. Ct. 16, 226; 67 id. 199 (1946). 

Kansas v. Missouri, 322 U.S. 213, 654 (1944) ; 
64 S. Ct. 1277; 66 id. 16 (1945). 

Nebraska v. Wyoming (Colorado and United 
States, interveners), 325 U. S. 589 (1945). 
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Cases Wherein Jurisdiction Was Not Sustained 
New Hampshire v. Louisiana, 108 U. S. 76 
(1883). 
New York v. Louisiana, 108 U. S. 76 (1883). 
Louisiana v. Texas, 176 U. S. 1 (1900). 
Alabama v. Arizona, Idaho, Montana, New 
York and Pennsylvania, 291 U. S. 286 (1934). 
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APPENDIX III 
Cases in the United States Supreme Court 
Between the United States and a State 

Florida v. Georgia (United States, inter- 
vener), 11 How. 293 (1850), 17 id. 478 (1854). 

United States v. Louisiana, 123 U. 8S. 32 
(1887). 

United States v. Alabama, 123 U. 8. 39 
(1887). 

United States v. Mississippi, 123 U. S. 39 
(1887). 

United States v. Louisiana, 127 U. S. 182 
(1888). 

United States v. North Carolina, 136 U. S. 
211 (1890). 

United States v. Texas, 143 U. S. 621 (1892) ; 
162 id. 1 (1896). 

Indiana v. United States, 148 U. S. 148 
(1893). 

United States v. New York, 160 U. S. 598 
(1896). 

United States v. Michigan, 190 U. S. 3879 
(1903) ; 203 id. 601 (1906). 

South Carolina v. United States, 199 U. S. 
437 (1905). 

Oklahoma v. Texas (United States, inter- 
vener), for citations see Appendix I. 


United States v. Oklahoma, 261 U. S. 253 


(1923). 


Sanitary District of Chicago v. United States, 
266 U.S. 405 (1925). 


United States v. Utah, 283 U. S. 64, 801 
(1931). 


Ohio v. United States, 292 U. S. 496 (1934). 
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United States v. Ohio, 292 U. S. 496 (1934). 

United States v. Oregon, 295 U, S. 1, 701 
(1935). 

United States v. California, 297 U. S. 175 
(1936). 

United States v. Alabama, 313 U. S. 274 
(1941). 

United States v. Texas, 314 U. S. 480 (1941). 

United States vy. New York, 315 U. 8S. 510; 
316 id. 643 (1942). 

Michigan v. United States, 317 U. S. 338 
(1943). ‘ 

United States v. Louisiana, 318 U. S. 743 
(1943) ; 320 id. 

Oklahoma Tax Commission v. United States, 
319 U. S. 598 (19438). 

California v. United States, 320 U. S. 577 
(1944). 

New York v. United States, 322 U. S. 724 
(1944); 65 S. Ct. 1561; 66 id. 20 (1945). 

United States v. Wyoming, 323 U. S. 669 
(1944) ; 65 S. Ct. 34, 186, 674, 909, 1081 (1945). 

North Carolina v. United States, 325 U. S. 
507; 66 S. Ct. 9 (1945). 


Alabama v. United States 

Tennessee v. United States >325 U. S. 535; 

Kentucky v. United States 
66 S. Ct. 10 (1945). 

Nebraska v. Wyoming (Colorado and United 
States, interveners), 325 U. S. 589 (1945). 

United States v. California, 66 S. Ct. 94, 226 
(1945). 

New York v. United States, 66 S. Ct. 310 
(1946). 





New Federal Criminal Procedure in Operation 
ALEXANDER HOLTZOFF 


AN EPOCH IN AMERICAN JURISPRUDENCE was 
marked by March 21, 1946. On that day, with- 
out fanfare, unobtrusively and inconspicuously, 
the amorphous mass constituting Federal crimi- 
nal procedure, based in part on judicial de- 
cisions, many of them centuries old, and in part 
on isolated statutes sporadically enacted, was 
jettisoned and discarded. A simple, uniform 





The author is Associate Justice of the District Court 
of the United States for the District of Columbia, and 
secretary of the Advisory Committee on Rules of Crim- 
inal Procedure. 


procedure took its place. It is encompassed 
in sixty simple rules, promulgated by the Su- 
preme Court, which now govern criminal pro- 
cedure throughout the federal judicial system. 

To attempt to appraise the value of this re- 
form after it has been in operation for only a 
few months would be improvident and would 
involve considerable temerity. Nevertheless, 
this short experience under the new rules has 
already made an impress on the administration 
of criminal justice in the federal courts. 

So far, from a practical standpoint, probably 
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the most important innovation is that which. 


permits a defendant to waive indictment and to 
consent to prosecution by information (Rule 
7(b)). As is well known, many states have dis- 
pensed with indictments, in all but the more im- 
portant criminal cases.:The fifth amendment to 
the constitution of the United States precludes 
this course, except with the defendant’s consent. 
The rule provides the machinery whereby the 
defendant may waive his right to prosecution 
by indictment. This privilege is of vital im- 
portance to indigent defendants, who plan to 
plead guilty and are unable to give bail, but 
have to undergo imprisonment while awaiting 
action of the grand jury. In the less popu- 
lated districts, where considerable intervals 
occur between sessions of the grand jury, this 
privilege is particularly valuable. 

Reports indicate that the rule permitting 
waiver of indictment has been received with 
favor in a great many districts. For instance, 
in the District of Wyoming, there were fifteen 
to twenty persons in jail awaiting indictment 
when the rules went into effect. All of them 
waived indictment and consented to prosecu- 
tion by information, thereby making it un- 
necessary to convene a grand jury which had 
been scheduled to sit at that time. In the Dis- 
trict of New Mexico where the grand jury 
holds only several sessions a year, many de- 
fendants took the same course. 

In the District of Columbia, of which the 
writer has personal knowledge, on the average 
of two or three defendants a day have been 
waiving indictment since the time when the 
new rules became effective. In one case that 
came before the writer, the defendant was 
bound over for action by the grand jury, by 
the United States Commissioner at ten o’clock 
in the morning. On the same day, at two 
o’clock in the afternoon, the defendant was 
brought before the writer and signed a waiver 
of indictment. Simultaneously, the Assistant 
United States Attorney in charge of the case, 
presented a short information consisting of a 
few lines. The defendant was arraigned then 
and there and pleaded guilty. At 3:30 that 
afternoon, sentence was imposed. In other 
words, the entire case, from the commissioner’s 
hearing to the imposition of sentence, was com- 
pleted between ten o’clock in the morning and 
three-thirty in the afternoon. Naturally, this 
is an extreme example, but it illustrates the 
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potentialities of the new procedure. 

In another case that came before the writer, 
the crime was committed in the afternoon and 
the defendant was arrested later the same 
night. The next day he was brought before 
the court, waived indictment, was arraigned on 
an information filed forthwith, and pleaded 
guilty. Numerous other cases have occurred 
in the District of Columbia, in which defend- 
ants have taken advantage of the privilege of 
waiving indictment and thereby speeding their 
cases to a rapid disposition. 

The same thing has taken place in many 
other federal judicial districts, but the fore- 
going are sufficient to illustrate the advantages 
of the new procedure. The result is expedition 
in the administration of criminal law, advan- 
tageous both to the public and to the defend- 
ant, as well as a saving of expense to the 
Government. 

A far-reaching improvement is achieved by 
the new federal criminal procedure in the do- 
main of removal proceedings (Rule 40). A de- 
fendant may now be removed from one federal 
judicial] district to another district in the same 
state without a formal removal proceeding. 
This is also true in case the defendant is ar- 
rested in another state but less than one hun- 
dred miles from the place where the offense 
was committed. In case a greater distance is 
involved, a removal] proceeding is still to be 
conducted. In that event, however, if the de- 
fendant has already been indicted, the indict- 
ment constitutes conclusive proof of probable 
cause. Singleton v. Botkin, 5 F.R.D. 173. 
While this rule has not been in operation long 
enough to make it possible to determine its full 
effect, it is likely that it will result in the 
elimination of delays and dilatory tactics that 
have frequently prevailed in the past when it 
was attempted to remove a defendant from one 
district to another. 

Another rule that has already been invoked 
to some extent is that which enables a defend- 
ant who is arrested in a district other than 
that in which the prosecution is pending and 
who desires to plead guilty, to enter his plea 
and to be sentenced in the district where he is 
arrested (Rule 20). This rule has consider- 
able potentialities in expediting the administra- 
tion of justice and at the same time ameliorat- 
ing some of the hardships of removal. 

A simple form of indictment is one of the 
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outstanding features of the new procedure 
(Rule 7(c)). In order to encourage prosecu- 
tors to use indictments of this type, a number 
of sample forms are found in the appendix. 
To what extent this rule will be generally used 
depends very largely on the cooperation of the 
United States Attorneys and other government 
counsel. In the District of Columbia, the office 
of the United States Attorney has already 
revised its forms of indictments in compliance 
with the spirit of the new rules. Recently, the 
typical indictment in the average case has been 
only a few lines long, and has been couched 
in simple phraseology that a layman can under- 
stand. It serves to apprize the defendant of 
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the charge against him, instead of mystifying 
him, as was the case with many indictments in 
the past. It is not known at this writing to 
what extent other United States Attorneys have 
adoped the new and simple form. It is hoped 
that all of them may be eventually induced to 
do so. 

The foregoing are a few of the first impres- 
sions and some of the highlights to be derived 
from the first few months of the operation of 
the new Federal Criminal Procedure. The rules 
have had a good start. It will, of course, take 
time to determine the extent of their useful- 
ness, but the outlook seems exceedingly prom- 
ising. 





An Argument and an Invitation 


The editor has received the following com- 
munication from his good friend General John 
T. Barker, Kansas City attorney and member 
of the American Judicature Society’s board of 
directors: 





Having read your editorial “Next Time—a 
Judge!”! in which you say “The time has come 
for both the legal profession and the general 
public to demand a halt to non-judicial appoint- 
ments to the Supreme Court—even good ones,” 
I am voicing my opposition to such a statement. 
I would like for the public to have the other 
side, if you will be so kind as to publish this 
letter. 

A court of only promoted judges would, in 
my opinion, be a great mistake. A court more 
or less should represent the best legal minds of 
the entire nation—kind of a cross-section. A 
law teacher might make a great judge. A good 
lawyer might make a great judge. A judge 
promoted from a lower court might make a 
great judge. I would not like to see nine law 
teachers on the bench any more than I would 
like to see nine lawyers or promoted judges on 
the bench. 

A judge has law clerks and secretaries who 
do his research work. He supervises. After 


1. 30 J. Am. Jud. Soc. 5 (June, 1946). See also, ° 


“Thoughts on Federal Judicial Appointments,” 29 J. 
Am. Jud. .Soc. 100 (December, 1945). Extra copies of 
these may be obtained without charge upon request. 


listening to both sides of the argument, he is 
furnished printed briefs, and has the record 
before him. He also has the advantage of con- 
sulting with all the other judges and of obtain- 
ing their views. The law on both sides of the 
case is presented to him. He adopts the views 
of one side or the other. The great Chief Jus- 
tice Marshall is said to have followed the brief 
of the lawyer with whom he agreed. A judge 
must be a man of fine judgment, with a good 


‘knowledge of American history and ideals. The 


experience of holding public office is invalu- 
able. To know the mechanics of government 
is a great help. 

If it is desired to have judges who only delve 
into past judicial history for a precedent, would 
it not be better simply to create a commission 
or board of trained technicians, well acquainted 
with research work? Couldn’t they do that 
much better than a judge? I hope it never 
comes to that. The opinions of the courts 
should be living opinions, not mere mathemat- 
ical calculations. They should come from men, 
not machines. 

Judges of necessity lead a cloistered life. 
They have little contact with the public, and 
know little about business affairs. When they 
make investments they usually lose. If they 
have been on the bench for many years they 
know little of their fellow men. They are un- 
acquainted with the ways of the world. They 
only come in contact with such questions from 
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reading a cold printed record. They cannot mix 
with the world as other people. They are as 
secluded from worldly affairs as ministers of 
the gospel, and know as little about them. 


A universal system of promoting judges from 
lower to higher courts would be contrary to 
American tradition. It just would not work. 
Fine lawyers and law teachers would be barred 
from ever becoming judges. It is a splendid 
thing to see a fine lawyer or law teacher placed 
on an appellate bench. They bring new life to 
a court, and a knowledge of the world to men 
who in a way have forgotten the world. 


Very few, if any, of the thirteen chief jus- 
tices who have been appointed to our highest 
court had had any legal experience before going 
on that bench. Chief Justice Taft and Chief 
Justice Vinson were exceptions, but neither of 
them was appointed to the Supreme Court from 
another court. Taft had been a federal judge, 
secretary of war, governor of the Philippines, 
and president of the United States. Vinson 
has been a member of Congress, a federal judge, 
director of economic stabilization, federal loan 
administrator, director of war mobilization and 
reconversion during World War II, and secre- 
tary of the treasury. Few, if any, of the chief 
justices had been connected with as many 
branches of the government as had Chief Jus- 
tice Vinson. Few of them know the American 
government as he knows it. He should make 
a great chief justice. 


All presidents have appointed men to the 
bench who believed in their philosophy. They 
always will. A ruler with a program which he 
believes to be essential to the welfare of his 
country will naturally appoint men-to the bench 
who believe as he does. Theodore Roosevelt 
asked Senator Lodge about Oliver Wendell 
Holmes’s views on public questions before he 
appointed him to the Supreme Court. Other 
presidents have done the same thing. 


There is no more criticism of the Supreme 
Court today than there ever was. The Court 
has always been criticized. It always will be. 
Criticism is a fine thing for a court. As has 
often been said, better the worst kind of criti- 
cism than no criticism. The United States is 
a politically-minded nation. It takes its poli- 
tics seriously. One party sees little good in the 
appointees of another party. It will be ever 
thus. That’s America. That’s why we are the 
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greatest nation the sun has ever shone on. 

[In a second letter a few days later, General 
Barker made the following additional re- 
marks : | 

It is perfectly natural for us to disagree on 
this subject. I have been a practicing lawyer 
all of my life, and I am for the lawyer all of 
the time. The proposed scheme of only promot- 
ing judges to appellate courts creates a mo- 
nopoly in favor of judges, and I am against all 
monopolies. The idea that lawyers should not 
be appointed to any bench is a serious reflection 
on nearly two hundred thousand lawyers, and 
on the law schools which are turning out law- 
yers every year. For years the bench, bar, law 
teachers and law journals have been belittling 
lawyers. The lawyer has been regimented and 
shoved around, and is now told that he is not 
good enough to be a judge. Shame on that! 
However, the people have paid little attention 
to these assaults on lawyers. They have elected 
more of them to office than any other class of 
people. Do you realize that the lawyer is the 
“fair-haired boy” in America today? He is 
easily the most popular person in America, and 
I don’t like to see him degraded and humiliated 
by his own people. 

Appellate judges often disagree, and occa- 
sionally there is a quarrel among the judges. 
That often happens. It will always happen. 
Just appoint the best lawyers to appellate 
courts and our courts will continue to be the 
fairest and best in the world. Other courts do 
not compare. 


My article should be published in fairness. 
The American Bar Association presents just 
one side of a question. Let’s have both sides. 
Then the American people will make a proper 
decision. 





The editor is glad to publish this statement, 
but has been reluctant to publish it in this 
form, not because of disagreement with the 
views expressed, but rather because he is in 
accord with most of them, and regrets to have 


. them expressed in such a form that the reader 


will infer that the editorials previously pub- 
lished in the JOURNAL take an opposite position. 

It is true that we did say, as quoted by Gen- 
eral Barker, that “the time has come for both 
the legal profession and the general public to 
demand a halt to non-judicial appointments to 
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. the Supreme Court—even good ones.” How- 
ever, General Barker himself says he would not 
like to see nine law teachers on the bench (even 
good ones), any more than he would like to see 
nine lawyers (even good ones) or nine pro- 
moted judges. On the contrary, he clearly indi- 
cates that a well-rounded Court should repre- 
sent a cross-section of the best legal minds of 
the nation, with experience on the bench, at 
the bar and in the classroom all represented. 
Having granted that, it is hard to see how he 
could disagree with the editor’s assertion that 
after years and years of appointing law teach- 
ers, practicing lawyers, congressmen, senators, 
officers of federal administrative departments, 
and everything else but judges, had brought 
the total prior judicial experience of the entire 
Court down to a grand total of only twelve and 
a half years (eight and a half limited to the 
trial of criminal cases only and the other four 
to appellate work), the element of judicial 
experience was at a dangerous low and in need 


2. Following is the background of the present nine 
justices of the United States Supreme fon taken 
from their biographical sketches in Who's Who in 
America: 

Hugo Black—Practitioner, 12 years; police judge, 
18 months; United States Senator, 10 years. Appointed 
to the Court from the Senate. 

Stanley Reed—Practitioner, 28 years; judge, none. 
Solicitor-general at time of appointment to the Court. 

Felix Frankfurter — Practitioner, 8 years; judge, 
none; law teacher, 25 years. Appointed to the Court 
from Harvard Law School. 

William O. Douglas—Practitioner, 2 years; judge, 
none; law teacher, 9 years; chairman of the Securities 
and Exchange Commission at time of appointment to 
the Court. 

Frank Murphy—Practitioner, 9 years; judge of the 
. Detroit Recorder’s Court, a criminal court, 7 years; 

law teacher, 5 years; politics, 10 years, including mayor 
of Detroit, U. S. High Commissioner to the Philippines, 
governor of Michigan and attorney-general, from which 
post he was appointed to the Court. 

Robert H. Jackson—Practitioner, 28 years; judge, 
—_ attorney-general at time of appointment to the 

ourt. 

Wiley B. Rutledge—Practitioner, 2 years; judge of 
the United States Court of Appeals for the District 
of Columbia, 4 years; law teacher, 15 years. Judge of 
the Court of Appeals at time of appointment. 

Harold H. Burton—Practitioner, 23 years; judge, 
none; politics, 10 years, including mayor of Cleveland 
and United States senator, from which post he was 
appointed to the Court. 

Fred M. Vinson—Practitioner, 12 years; judge of 
the United States Court of Appeals for the District of 
Columbia, 5 years; member of Congress, 15 years; sec- 
retary of the treasury at time of appointment. 

The total prior judicial experience Of these men thus 
consists only of Mr. Justice Black’s eighteen months in 
police court, which was undoubtedly limited to minor 
criminal cases; Mr. Justice Murphy’s seven years on the 
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of replenishment. As a matter of fact, granting 
everything General Barker has said about the 
qualifications of Chief Justice Vinson, the total 
judicial experience of the Court, including him, 
is still shockingly low,? and deserves prime con- 
sideration in future appointments for years 
ahead. 

As for proposals to limit the President’s 
choice in Supreme Court appointments to mem- 
bers of the lower federal or state supreme 
benches, we are inclined to agree in principle 
with what General Barker has to say about 
them,? and only wish to point out that they 
have originated elsewhere than in this JOURNAL. 
On the contrary, our paragraph just preceding 
the sentence General Barker quoted began as 
follows: 


“We do not advocate any fixed rule that would 
make impossible the appointment of men such 
as the late Chief Justice and others who be- 
came able jurists as a result of judicial experi- 
ence entirely on the Supreme Court. There 
are indeed members of today’s Court who may 


Detroit Recorder’s Court, a court of criminal jurisdic- 
tion; and Mr. Justice Rutledge’s four years and Mr. 
Chief Justice Vinson’s five years on the Court of Ap- 
peals for the District of Columbia. This is a total of 
seventeen and one-half years, an average of less than 
two years per judge for the whole court, and an average 
of four and one-third years for the four judges having 
any prior judicial experience at all. Five judges, Reed, 
Frankfurter, Douglas, Jackson and Burton, had none 
whatever, and none of the judges ever served as trial 
judge in a court of civil jurisdiction. 


Justices Reed, Jackson and Burton spent the major 
portion of their prior careers in practice and may be 
considered the representatives of the bar on the Court; 
Frankfurter, Douglas and Rutledge were law teachers 
more than anything else, and may be thought of as the 
law professors of the Court; the major part of the 
prior careers of Black, Murphy and Vinson was spent 
in politics, and they may be considered as the Court’s 
governmental experts. Judicial work did not occupy 
more than a minor part in the prior career of any of 
these men and a majority of them had none at all. 


3. Certain of his remarks in that connection, how- 
ever, we think are open to question. He says judges 
lead a cloistered life, “as secluded from worldly affairs 
as ministers of the gospel.” We submit that there are 
few if any vantage-points from which to view the 
panorama of human life that are superior to those of 
the judge and the clergyman. He says there is no more 
criticism of the Supreme Court today than there ever 
was, but he has not seen the mountain of newspaper 
clippings the JourRNAL’s nation-wide clipping service 
brought in during the summer months of 1946. He says 
the lawyer is now being told that he is not good enough 
to be a judge, but none of us would think of going that 
far. Appointments to the lower federal courts and to 
the state courts always have been and always have to be 
from the ranks of the bar. There is no other source 
from which to get them. As a rule, however, they ought 
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well be counted in that group by future his- 
torians.’’4 


In a previous editorial on the same subject 
last December we said: 


“We would not be understood as implying 
that any particular appointment should not 
have been made solely on this ground. Such a 
rule in effect from the beginning would have 
deprived the Court of some of its leading 
judges. Mr. Justice Brandeis, for example, 
came to the Court without prior judicial experi- 
ence. So did the [then] present Chief Justice. 
The Supreme Court and the body of United 
States law would have been impoverished with- 
out the contributions of these two able jurists 
and others of their kind.” 


Having gone that far with General Barker, 
however, we wish to make clear that in so 
doing we do not recede from the real position 
taken in the editorials referred to, and which 
was stated in italics in the sentence immedi- 
ately preceding the one he quoted: 


“Let us not, however, take such pains to 
provide for the exception to the rule that we 
overlook the rule itself, which is that a policy 





not to be considered eligible for Supreme Court ap- 
pointment until they have acquired some judicial ex- 
perience in a lower court. American farm boys make 
the best soldiers in the world, but they don’t start as 
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of advancement from positions of lesser respon- 
sibility to greater, such as prevails throughout 
industry and all other human activities, ought 
to be departed from in the filling of judicial 
vacancies only in exceptional instances.’’® 


To whatever extent General Barker disputes 
that proposition, or denies that extensive ex- 
perience on the bench as well as at the bar 
ought to be one of the first things to look for 
in a candidate for appointment to the highest 
judicial post of this nation, or denies that when 
a long succession of non-judicial appointments 
has brought down the total judicial experience 
of the Supreme Court to the low estate it was 
in last winter and still is in today, substantial 
judicial experience should be a must in the next 
several appointments, to that extent we accept 
his challenge and invite the American bench, 
bar and public to make its decision. Reader, 
what do you think about it? General Barker’s 
address is Commerce Building, Kansas City 6, 
Missouri, and ours is Hutchins Hall, Ann 
Arbor, Michigan. 





generals. 
4. 30 J. Am. Jud. Soc. 5, at the bottom of page 6. 
5. 29 J. Am. Jud. Soc. 100, at the bottom of page 100. 
6. 30 J. Am. Jud. Soc. 5, at the top of page 6. 





The Reader’s Viewpoint 


The letters printed hereunder are only a few of the many that have been re- 
ceived since August. The accumulation is due to the fact that none could be 
printed in the special October issue. However, more of them could have been 
printed here if the letters themselves had not been so long. More letters on any 
phase of judicial administration are invited, and brevity is urgently recommended. 


United States Tax Court Publishes Only 
Selected Opinions 
To the Editor: 

I have just read your article in the August 
JOURNAL on “Reducing the Volume of Published 
Opinions.” You suggest that some way might 
be devised of publishing only those opinions 
which make a substantial contribution to the 
body of the law sufficient to warrant their pres- 
ervation, and you discuss the problem of how 
they might be selected. 

The Board of Tax Appeals, now the Tax Court 
of the United States, adopted just such a system 


in 1928 and has followed it ever since. There is 
reference to the subject in an article which I 
wrote for the American Bar Association Journal 
for June, 1945, beginning on page 297. The in- 
dividual judge who has heard a case and has 
written the decision recommends to the presid- 
ing judge whether he thinks it should or should 
not be published. The presiding judge then ac- 
tually makes the direction whether or not it is 
to be published. As a practical matter, he and 
the author always reach an agreement on it. 
You might be interested to examine the serv- 
ices (Prentice-Hall and Commerce Clearing 
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House) which actually pick up our unpublished 
decisions (called by us memorandum opinions) 
and publish for sale to their subscribers in their 
regular service a digest or summary thereof, 
and which also publish all of those memorandum 
opinions in full in separate services. Prentice- 
Hall has recently come out with all of our 
memorandum opinions in 14 bound volumes. 
Our own published opinions for the same period 
fill about 39 volumes. The Court does not cite 
any of its unpublished opinions, but of course 
counsel can cite them to the Court. 

I am not attempting to make any argument 
about the subject, but I thought you might like 
to have this situation called to your attention. 
I am heartily in agreement with your belief that 
the length of all opinions should be curtailed as 
much as is reasonably possible, and I believe it 
would be desirable to reduce the number of 
published opinions. I have been endeavoring for 
years to add my small contribution to those 
worthy goals. 


J. E. MuRDOCK 
Washington, D.C. 





Suggestions for Internship 
To the Editor: 

I note with interest the discussion on legal 
internship in the August issue of the JOURNAL. 
May I suggest that the various offices of the 
state and federal attorneys-general, the county 
district attorneys and the city corporation coun- 
sels may, perhaps, offer a field for legal intern- 
ship. 


HYMAN W. GAMSO 
New York, N. Y. 





Improve the Headnotes 
To the Editor: 

I am in hearty accord with your interesting 
article in the August number entitled “Reducing 
the Volume of Published Opinions,” but if the 
publication of state reports is to be left to 
private enterprise, I think some arrangement 
should be made for better paper and larger 
print. Private enterprise is doing a wonderful 
job, but the headnotes are unnecessarily long 
with ceaseless repetition, and they are in such 
small print that most of them are practically 
worthless. 

Undoubtedly the federal government and the 
various states could retain a property right in 
judicial opinions and forbid their publication 
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by private enterprise, or permit them to be 
published on such terms as Congress and the 
various legislatures see fit. One of the greatest 
offenders as to long opinions is the Supreme 
Court of the United States. These opinions 
have been getting longer and longer during the 
last few years.. In Volume 327, page 1, the 
majority and dissenting opinions cover 81 pages. 
The headnotes cover three full pages and are 
in very small print. The print of the headnotes 
should be as large as the print of the opinion 
itself, because sometimes it is only necessary 
to read the headnotes before discarding the 
opinion: 
Your article deals with a crying evil, and I 

hope some good will come of it. 

EDWIN R. HOLMEs, United States 

Circuit Judge 
Yazoo City, Miss. 





Statute Revisors Should Extend Scope of 
Work to Include Judicial Reports 
To the Editor: 

I have had for a considerable length of time 
an idea which it seems to me would help solve 
the problem set out in your article “Reducing 
the Volume of Published Opinions.” My sug- 
gestion is that the legislature authorize a com- 
mittee to edit the state reports and get out a 
new series down to some certain date like Vol- 
ume 150 or 200, and eliminate from these vol- 
umes all cases of no further interest to the 
profession. 

The job of editing would not be difficult. The 
following could at once be eliminated: 

1. All personal injury cases arising before 
passage of the Workmen’s Compensation Act, 


. negotiable instruments cases antedating passage 


of the Uniform Negotiable Instruments Act, and 
all other cases similarly superseded by other 
uniform acts. 

2. All cases wherein the only question is 
whether or not the evidence supports the verdict 
or the findings. There are a large number of 
these cases, many of them lengthy. 

3. All cases that do not amount to anything 
anyway. It would be easy to determine these, 
for a reference to Shepard’s Citations would 
show the cases which have been cited repeatedly 
in later opinions and therefore are of present 
value to the bench and bar. 

The chances are that more than two-thirds 
of the cases in the Minnesota Reports would be 
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eliminated, and the new series could be reprinted 
in larger volumes, sold at a reasonable price, 
and take up very much less shelf room. A lawyer 
starting out could buy this new series and the 
Minnesota Reports subsequent to it and have 
all he needed. 

Large law libraries, of course, would have the 
complete Minnesota Reports from the beginning, 
and if it were necessary to refer to a case not 
in the revised edition, it could be secured with 
little difficulty, but that would be done in very 
few instances. 

I have proposed this plan to some representa- 
tives of publishing companies and their answer 
was that there simply are not enough prospec- 
tive purchasers of this new set of books to make 
it profitable to get it out. Perhaps it would 
have to be done through the Revisor of Statutes 
under act of the legislature. The Minnesota 
Revisor of Statutes has now brought out and 
published the Revised Statutes of Minnesota in 
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two volumes, with two volumes of annotations. 
It would not be difficult for this official, whose 
office seems to be very efficient, to do the same 
job on the old Minnesota Reports. 


PAUL J. THOMPSON 
Minneapolis, Minn. 





A Well-Qualified Chief Justice 
To the Editor: 


Apropos of your editorial in the June JoURNAL 
entitled “Next Time—a Judge!” it may not be 
out of place to point out that “the next chief 
justice” actually meets the requirements which 
you so eloquently urge. Chief Justice Vinson 
has enjoyed a varied and substantial judicial 
experience, as well as a substantial career in 
the general practice, and both of these back- 
grounds should stand him in good stead in his 
new position. 


MAURICE H. MERRILL 
Norman, Oklahoma 


The Literature of Judicial Administration 


Cases on Jidicial Administration. Maynard 
E. Pirsig. American Casebook Series. St. Paul: 
West Publishing Co., 1946. Pp. xxvii and 1017. 
Cloth, $8.50. 

This is a casebook complied for the use 
of students in the University of Minnesota’s 
course in judicial admistration described by 
its teacher in an article in the JOURNAL last 
summer (Maynard E. Pirsig, “A Course in 
Judicial] Administration,” 30 J. Am. Jud. Soc. 
37, August, 1946), to which the reader is now 
referred. Following are the contents of its 
eight chapters: 

1. Justice as the aim of the legal order. 
The meaning of justice, and justice accord- 
ing to law. 

2. The adversary method. Its nature and 
operation, and comparison with the admin- 
istrative method. 

8. The doctrine of precedent. 

4. The determination of facts, including 
jury trial. 

5. Organization of courts. The concept of 
a court, the prevailing organization, the dis- 
tribution of judicial business and personnel, 
administrative supervision, the inferior and 


appellate courts, court unification, and federal- 
state court relations. 

6. Selection and tenure of judges. 

7. The legal profession. History of the pro- 
fession, the problem of unauthorized practice, 
the meaning of “profession,” criticisms of the 
profession, overcrowding, legal education and 
admission to the bar, and bar organization. 

8. Agencies and methods of reform. Judicial 
rule making, judicial councils, judicial statis- 
tics, and pre-trial procedure. 

This volume is the product of twelve years 
of actual classroom experience. In his article 
Professor Pirsig paid tribute to McCormick, 
Sunderland, Cheatham, Hale, Van Hecke and 
others of his predecessors in the field. He 
has built upon their foundation and produced 
a work that is thorough, complete and up to 
date. 

It will be a happy day for the American bar 
when every young lawyer enters upon his pro- 
fession with as good a background and under- 
standing of it as the Minnesota course makes 
available, and publication of this casebook is 
a significant step in advancing that day. 
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New Members of the American Judicature Society 


California 


Grorce L. BuLaNnp, San Francisco 
Harry Wuuiam ELtiott, 


Los ~~ ¥~ . 
Wuuiam E. Starkey, Whittier 


Colorado 
Mortimer Stone, Denver 


Connecticut 

Bernarp J. ACKERMAN, Rockville 
Jarvis M. Apams, New Haven 
Max Apetson, Hartford 
Josep P. AtisHAusKy, Waterbury 
JoserpH A. Aporno, Middletown 
Huca MEape ALcorn, Jr., Hartford 
Harry Hatt Atwater, New Haven 
Joun M. Batey, Hartford 
oHN W. Banks, Bridgeport 

ILLIAM J. Barrett, Norwich 
ArtHurR Barrows, New London 
A. MicHagt Basie, Shelton 
Freperick W. Beacu, Bristol 
Jacop H. Betiin, Ansonia 
Joun S. Brack, Jrx., New Britain 
Epwin Borcuarp, New Haven 
E. Gaynor Brennan, Stamford 
Ratpw E. Brusu, Greenwich 
Myron E. BucHSTANE, 

West Hartford 
Joun Buck.ey, Hartford 
ABRAHAM RonaLp Burke, Hartford 
Sotomon T. Burke, Hartford 
Tuomas C. Camsria, Middleton 
Epwarp T. CArmopy, Waterbury 
Terence C. Carmopy, Waterbury 
Joun H. Cassipy, Waterbury 
Kimper_y CHEeney, Hartford 
Ropert L. Coates, Hartford 
Paut R. Connery, South Norwalk 
Joseru P. Cooney, Hartford 
HerMan H. Copeton, New Haven 
Ricuarp F. Corkey, New London 
Frank Cove..o, Hartford 
Joun R. Cungo, South Norwalk 
Morris J. Cutier, Hartford 
JoserpH Davinson, Stamford 


Witson C. Jainsen, Hartford 
NEWELL JENNINGS, Bristol 

IrvING JosePH, Bristol 

Witutiam H. Kincston, Ansonia 
Frank Kenna, New Haven 

Joun Keocu, Norwalk 

ArtTHUR KLEIN, New Haven 
Isapore L. Korier, Bridgeport 
Heven F. Krause, Bridgeport 
Epcar W. KrentzMAun, Bridgeport 
Harry P. Lanper, New Haven 
HerRMAN M. Levy, New Haven 
Austin R. Lowe, New Haven 
Ernest W. McCormick, Hartford 
Davip J. McCoy, New Haven 
Tuomas F. McDonouca, Hartford 
ApriaAn W. Mauer, Bridgeport 
WiLi1aM J. MAvong, Bristol 
JosepH N. MANFREDA, Wallingford 
Francis V. MANion, West Hartford 
Joun A. Maresca, New Haven 
Jutius Maretz, New Haven 
Epwarp MascoL_o, Waterbury 
CarLeton K. MatHes, Woodbury 
Rosert G. MeNASIAN, Hartford 
Tuomas J. Motioy, Hartford 
Francis J. Moran, New Haven 
Martin J. Mostyn, Hartford 
Joun H. Mountain, Westport 
James E. Murpuy, New Haven 
JosepH M. Navin, Waterbury 
Denis T. O’Brien, 3rd, Meriden 
Frank R. Optum, Hartford 
Tuomas J. O’DonNELL, Bristol 
ArtHuR B. O’Keere, New Haven 
Ricuarp C. PARMELEE, Middietown 
SamueL G. Payne, Bridgeport 
De Lancey Pevcrirt, Hartford 
Howarp B. PuHELon, Hartford 
Rosert J. Piczon, Rockville 
BerNnarp PLotnick, Stamford 
BENJAMIN Rasinovitz, Hartford 
Wutiam A. Rasrnowitz, Hartford 
Micuaet Rapin, Hartford 
Wu1aM Reeves, Bridgeport 
Epwarp L. ReynoLps, New Haven 


SANFokD STopparD, Bridgeport 
Wuiam C. Stronc, Geenwich 
Georce R. Sturces, Woodbury 
Westey A. Sturces, New Haven 
Pur J. Suttivan, Thompsonville 
Epwarp I. Tay.or, Hartford 

Letra E. THompson, Hartford 
ALFrep A. Toscano, New Haven 
ABRAHAM S. ULLMAN, New Haven 
Swney VoceEL, South Norwalk 
AntTHony C. Warp, Windsor Locks 
Donatp J. Warner, Salisbury 
Cuartes A. Watrous, New Haven 
Ricuarp L. Wexpon, Bridgeport 
Hermon J. Wetis, New Haven 
Wu.1aM J. WHOoLEAN, Hartford 
ALEXANDER WINNICK, New Haven 
W. Arvey Woop, Stamford 
Dovuciass B, Wricut, Hartford 


District of Columbia 
Wayne R. Coox, Washington 
Wa ter T. Derenserc, Washington 
Jesse H. Knicut, Washington 

Illinois 
W. ArtrHur AULL, Carrollton 
STANLEY B. Batsacu, Hoopston 
LatHAM CASTLE, Sycamore 
Henry L. Cow in, Crystal Lake 
WittiaM L. Eacteton, Peoria 
Peter Paut Gapoy, Melrose Park 
Wa ter G. Hacemeyer, Peoria 
Nozet G. Jounson, Paxton 
Rosert W. Jounson, Danville 
FRANKLIN J. Kramer, Elgin 
Henry D. Lewis, Monmouth 
Gienn A. McTavisa, Elgin 
J. Max MirtcHeELL, Benton 
L. Frank Moupry, Sycamore 
Patrick H. O’Donne LL, Belvidere 
E, Jackson Peterson, Northbrook 
Wut P. We vker, Vandalia 
Chicago 

CuHarRLEs BANKS 
Epwin Lawrence BENNETT 








Victor F. DeNezzo, Hartford 
Georce D1 Cenzo, New Haven 
— P. Douerty, Hamden 
THEL F. Donacuue, Hartford 
Leo J. Dowutnc, Hartford 
Norman M. Duse, New Milford 
Rosert I. Exuis, Hartford 
Joun I. Ety, New Haven 
G. RANpoLH ErskINE, Wallingford 
Louris Evans, New Haven 
Louts Grorce, Danbury 
Victor M. n, New Haven 
CuHarLes We tes Gross, Hartford 
Frank HasanskyY, Bridgeport 
Rosert L. HALLoran, Hartford 
Wutram M. Harney, Hartford 
Grorce S. Hawtey, Bridgeport 
Patrick Heatey, Waterbury 
Davi B. Henney, Hartford 
Danret F. B. Hickey, Stamford 
Joun P. Honceson, Hartford 


Cartos A. Ricnarpson, New Britaintiznry A. Bia 
Lucius F. Rostnson, Jr., Hartford Samuet W. Brock 
Tuomas R. Rosinson, New Haven ArtHur E. Boroucur 
Epwarp S. Rocin, Hartford Wa ter A. BRENDECKE 
ame F. Rosen, New Have CHartes M. Canby 
RANK Rosorr, New Haven AMES J. CHERRY 
Jay E. Rusinow, Manchester AUL E. CoLuins 
Freperick J. RunpBAKEN, Hartford THomas J. Courtnzy 
Henry E. Sace, Hartford Watter I. DerrenBAUGH 
JosepH Sarcta, Hartford Pau. Demos 
Max M. Savitt, Hartford H. E. Devereaux 
Ju.rus B. Scuatz, Hartford Georce E. Driiey 
Max H. Scuwartz, New Haven DanteL T. DraceL 
Georce Scuwotsky, Hartford M. M. FriepMan 
Cuaries N. Seca, Hartford Irwin H. GotpMAN 
Louis SHaprro, Unionville Louis GOLDMAN 
Henry L. SHepnerp, Hartford Puitip GoTHBERG 
Marcaret Sicsway, South Norwalk Avsert L. Green 
Guerson D. Sitverserc, Norwich Josep G. Hacstrom 
Freperick C. Smeptey, Waterbury Henry F. Hawkins 
Louis Stein, Bridgeport KEenNETH B. HAWKINS 
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Rozert L. Hoce 
JoserH P. Immet 
LAURENCE B. Jacoss 
Fay WarrEN JOHNSON 
MicHaet R. Kazunas 
Witiam J. Kirey 
Wirt Kino, Jr 

Pau. L, LatHam 
GrorGE MASCHINOT 
RicHarp H. Merrick 
THEODORE W. MILLER 
JosepH H. MuELLER 

E. N. MuLpoon 

RALPH R. NEIMAN 
Francis W. Parker, JR. 
TuHappeus B. Rowe 
James V. SALLEMI 
THEODORE SCHMIDT 

S. James ScuLLY 
WALTER SczuDLo 
Leonarp U. SHAPIRO 
Rosert J. SPAHR 
Laurence R. VAN NEss 
BENJAMIN H. WEIsBROD 
Wa tter W. WricHt 


Maryland 
E. H. Burcess, Baltimore 
STanLey W. Jones, Baltimore 
Massachusetts 
Frank J. Donanue, Boston 
Missouri 
BENJAMIN F. Boyer, Kansas City 
Tuomas A. Jounson, Neosho 
DuLANEY MAHAN, Jr., Hannibal 


New Jersey 
Russet, C. MacF ati, Ridgewood 
SeLtig ScHwartz, Newark 


New York 
Paut M. Dwyer, Rochester 
Earle J. Macuo.p, Syracuse 
Epwarp S. Sivver, Brooklyn 
ALLEN E. Turoop, Scarsdale 


New York City 
Lester S. ABBERLEY 
SAMUEL S. ALLAN 
RayFrorp W. ALLEY 
CHarLes FisHerR AMES 
Ernest ANGELL 
CHARLES ANGULO 
BENJAMIN ANTIN 
FRANK ARANOW 
JosepH ARBUCKLE 
Jacos ARONSON 
James E. AvustTIN 
Apert G. AVERY 
CuarLes F. Aver 
Harotp JAMes Batty 
SAMUEL Ross BALLIN 
AvBert MacC. BARNES 
BERNARD S. BARRON 
Frank E. Barrows 
Basti N. Bass 
Harry Cote BaTes 
Sopo1a L. C. BAtTTISTELLA 
Grorce J. BeLpock 
Cuartes S. BELSTERLING 
Dorotuy C. BenNeETT 
LAWRENCE BENNETT 
Fetrx C. BeNveNGA 
Avsert C. BicKrorp 
A. Bruce BreLasKI 
Joserpr G. Bux 


AsHER BLuM 

SAMUEL BLUMBERG 
Ratpo Boscu 
Harotp H. BowMAN 
Wututam R. Boyp, Jr. 
CueEster H. BRASELTON 
Epwarp M. BRATTER 
Wrt1am C. Breen, Jr. 
Victor D. Broman 
CuHartes B. Bropuy 
H. Lewis Brown 
Epwarp R. BruMLey 
Bern Bupp 

Rosert Burns 

Rozsert E, Burns 
HeErBert BuRNSTEIN 
WILLi1AM BvuTLER 
Reusen T. CARLSON 
MirTcHett B. CARROLL 
Joun P. Carson 
Cuirrrorp P. CasE 
EMANUEL CELLER 
Max CHOPNICK 
Ernar CHRYSTIE 
Tuomas WITTER CHRYSTIE 
Ben R. CLark 
GENEVIEVE R. CLINE 
Artuur J. CoHEN 
Rap F. Coin 
Cyrm Hype Connon 
Joun F. Connon, Jr. 
Lawrence R. Connon 
Witram R. ConkKLIN 
Epwin W. Cooney 
Harotp H. Corsin 
ReusBen B. CrISPELL 
Ceci I. Crouse 
Tuomas J. Curran 
Cares C. Curtis 
Wittram A. DALy 
Norris DARRELL 
Davinpso-- & MANN 
Smpney W. Davipson 
Wizsur C. Davipson 
James A. Davis 
Wriuram H. Davis 
ArtTHurR H. Dean 
ANTHONY WILLIAM DELLER 
Jacos S. Demov 
MacponaLp DeWitt 
Donatp L. Dickerson 
I. W. Diccrs 
MARLON B. Donec 
Wiiram A. DoucHERTY 
W. F. Doutruirt 
Hervey J. Drake 
TosepH W. DRAKE 
Harotp J. DrescHer 
Joun S. DupLey 
ALLEN W. DUuLLEsS 
CHartes Westey DuNN 
Dean S. Fnomonps 
Manrren W. Enricu 
Irvine M. EnceL 
Davin M. EnceLson 
D. Rocer ENGLAR 
Pnrimip F. Fariey 

H. Bartow Farr 
Warren C. FIeE_pInc 
HERMAN FINKELSTEIN 
Tuomas J. FINNEGAN 
HENRY FLETCHER 
SuMNER Forp 
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Leon Forst 

Austin T. Foster 
STANHOPE Foster 
AARON FRANK 

Jerome N. Frank 

O. B. FRAZER 

Sanrorp H. E. Freunp 
CuHar_es A. FRUEAUFF 
Prerce W. GAINES 

I. GAINSBURG 
CHAUNCEY B. GARVER 
A. Josepn GEIST 

Cyrus S. Gentry 
GusTAvE A. GERBER 
NorMAN GOETZ 
HERMAN GOLDMAN 
Henry P. GoLpsTEIn 
Jonan J. GOLDSTEIN 
Mortimer S. Gorpon 
TuHurRLow M. Gorpon 
SyLvAN GOTSHAL 
ArtHur Butter GRAHAM 
Joun L. Gray, Jr. 
Henry CLAy GREENBERG 
Jerome J. GrEILSHEIMER 
JoHN VAUGHAN GRONER 
CuHartes S. GUGGENHEIMER 
Hersert W. HALDENSTEIN 
Aucustus N. Hann 
Grorce F. HANDEL 
Mitton HANDLER 
Joserpn F. HANLEY 
Hersert L. HANSON 
Ropert C. Harpy 
Juttan C. Harrison 
Joseph M. HaArtrretp 
Harotp W. HAsTINGs 
James H. Hayes 
ArtHuR GARFIELD Hays 
Mortimer Hays 

J. B. Haywarp 
Raymonp T. HEILPERN 
A. I. HENDERSON 
CHartes E. Heypr 
Josern T. HiccIns 
Harry HorrMan 
Henry HorHeEIMeR 
Davin M. HoitzMAnn - 
Jacos L. HottzMANN 
F. H. Horan 

Grorce KENNAN HovurwicH 
Wi.itram Henry Hoyt 
ALLen S. Hupparp 
Atrrep J. Hupson 
Cram B. HucHes 
Grace HumIsTon 
WrurMm A. Hyman 
WerNER ILSEN 

Ratston R. Irvine 
Carios L. IsrRAEts 
PercrvaL E. JAcKsSONn 
Apert L. Jacons 
Apert F. JAECKEL 

Lee Warren JAMES 
MAXWELL JAMES 
SEYMOUR JAQUET 
ALFRED JARETZKI, JR. 
BentAmMin A. Javits 
Hucer W. Jervey 
Haroip C. Jesse 
Wru1am Joacu™ 
GLover JOHNSON 
Wayne Jonnson 
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Ricuarp Jones III 

T. Catessy JONES 
QUINTARD JOYNER 
Freperick L. KANE 
Harry C. Kane 
Tuomas F. Kane 
Frank E. KAreLsen, Jr. 
SamMuEL H. KAuFMAN 
Sypney M. Kaye 

W. D. Kerra 

NicHoLtas KELLEY 
Dorothy KENYON 
Tuomas KEoGH 

Austin C. KeoucH 
Georce W. Kiicus 
Epwin P. KILRoEz 
TrepericK P. Kinc 
Wu.iam KLEIN 
WHITMAN KNAPP 
TosHUA S. KOENIGSBERG 
SAMUEL KRAMER 

Jack Lewis Kraus, II 
MEYER KRAUSHAAR 
Istpor J. KRESEL 

Jacos KrisEL 

Anna M. Kross 

ALFrep KruHM 

CuHartes D. Kye 
Epmunp F. Lams 

W. W. LANCASTER 
CLoyp LAPorRTE 

Leon LAUTERSTEIN 
CuHarRLES DRUMMOND LAWRENCE 
Reuspen A. Lazarus 
Eucene W. LEAKE 
Eitis W. LEAVENWORTH 
RANDALL J. LeBoeur, Jr. 
ApveELE G. LEE 

Epwarp J. Leon 

J. ArtHur LEve 

James Harte LEVENSON 
Davip LEVINE 

SAMUEL LEvy 

Cuaries W. Lewis 
Sytvester J. Lippy 
Preston Lockwoop 
HerBert LOEWENTHAL 
Wan. Dewey Loucks 
Henry J. LucKE 

J. Epwarp Lumparp, Jr. 
JEREMIAH P. Lyons 

Lee McCan iss 
ALEXANDER R. McDoNnALp 
Jon:; T. McGovern 
Cuester B. McLAUGHLIN 
Puitiep SHERIDAN McNALLY 
Oscar McPEaAK 
Herpert H. MAASS 
Jacop MarKkow1tTz 
CHarLes H. MEYER 
Wituram F. Martin 
BENJAMIN MARVIN 

L. RaNnpotpH MASON 
Ben A. MATTHEWS 
MITCHELL May 

Lewis MAYERS 
CLARENCE FE. MELLEN 


CuHarLes H. MEYER 
SAMUEL MEZANSKY 


J. Seymour MontTGoMeERY, Jr. 


Maurice JT. Moore 
ArTHUR M. Moritz 
LutTHER E. Morrison 
Henry L. Moses 
James R. Murpuy 
KenNETH H. Murray 
Epcar J. NATHAN, Jr. 
ALEXANDER C. NEAVE 
Goprrey N. NELSON 
Georce W. NewcGass 
Apert C. NoLtTE 
GeraLp J. O’Brien 
Joun P. O’Brien 

S. WELvon O’BRIEN ° 
Irvinc S. OLDs 

Cart W. PAINTER 
Tuomas I. PARKINSON 
Wa tter F. PEASE 
Davin W. Peck 
ALEXANDER PFEIFFER 
Jesse S. PHILLIPS 
Louis PHILLIPS 

H. G. PIcKERING 
EuGENE R. PICKRELL 
Epwarp S. PINNEY 
Moses POLAKOFF 
Louis S. Posner 
Joun Storrs Prescott 
A. J. G. Priest 

KARL PROPPER 
Murray T. Quicc 
Peter W. Quinn 
Joun H. Ray 
Francis C. REED 

Max REIcH 

Frank A. REID 
SAMUEL J. Rep 
CyHaries A. RIEGELMAN 
Haro_p RIEGELMAN 
Rovert T. RINEAR 
Grecory S. RIVKINS 
REVERLEY R. Ropinson 
CHARLES ROSENBAUM 
James N. ROSENBERG 
Sot A. RosENBLATT 
ABRAHAM Huco RUBENSTEIN 
Crinton J. Rucu 
ALEXANDER N. SACK 
CLARENCE L.. SAGER 
Epwarp A. SAarcoy 
Hucna SAtTTERLEE 
Henry J. SAVAGE 
LeonarpD S. SAXE . 
ELMER WARREN SAWYER 
Joun Goprrey SAXE 
Leon SCF AEFLER 
Jacos SctECHTER 
ARCHER SCHERL 

Jacos R. ScuiFF 

J. Tuomas SCHNEIDER 
SAMUEL J. SCHUR 
Lioyp N. Scorr 
Epmunp Ditt Scorttr 
Eustace SELIGMAN 


vv 


FREDERICK SHEFFIELD 
Wootsey A. SHEPARD 

I. HERMAN SHER 
Eucene A. SHERPICK 
GUSTAVE SIMONS 
FraNK H. SINCERBEAUX 
Henry B. SINGER 
Hersert WILSON SMITH 
Leonarp B. SmitH 
MARGARET WAGNER SMITH 
Hervert C. SmytTuH, Jr. 
Louris H. SoLtomon 
Apsspot SOUTHALL 
ARISTOTLE SOUVAL 

H. BoarpMAN SPALDING 
KENNETH E. STEIN 
Cotsy STILSON 
MENAHEM STIM 

Sau S. Streit 

Joun J. SULLIVAN 
Simon SVERDLIK 

Frank M. SWACKER 
Rosert T. SWAINE 
SAMUEL A. TELSEY 
CLAUDE M. TERRELL 
Harry D. THIRKIELD 
C. STANLEY THOMPSON 
J. C. THomson 

SAMUEL THORNE 
Eustace W. ToMLINSON 
GrorGe T. TOWNLEY 
BERNARD TRENCHER 
ANDREW B. TrRuDGIAN 
Joun J. TULLMAN 
Cuartes H. Tutte 
Goprrey E. UppiKkre 
Georce S. Van SCHAICK 
EL1zABETH F. VILKOMERSON 
Louis WALDMAN 
Watson WASHBURN 
SAMUEL WASSERMAN 
Lester E. WATERBURY 
Tuomas WATTERS, JR. 
J. Bertram WEGMAN 
ARTHUR WEIL 

Mitton P. WEISMAN 
WILLIAM WEISMAN 
Murray D. WELcH 
Istpor WELS 

Victor D. WERNER 
WittiaM M. WHERRY 
Justin R. WHITING 
E_mer E. Wicc 

James D. WILLIAMS 
Rocer H. WILitiaMs 
Cuirrton P. WILLIAMSON 
Epwarp G. WILSON 
Georce A. WILSon 
STEPHEN A. WILSON 
FRrEDERIC WINGERSKY 
BENJAMIN E. WINSTON 
Raymonp L. WISE 
ARTHUR WRIGHT 

James O. Wynn 
VirGINIuS VICTOR ZIPRIS 
SAMUEL ZIRN 





